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BRAVE MR. DEXTER! 





























“MR. DEXTER HAS KINDLY VOLUNT 
TO RUN OUR SWITCHBOARD” 


Fortunately in many public utility « 
industrial plants, safe, modern I-T-E switch 
boards have replaced old, hazardous typ 
For the I-T-E boards Mr. Dexter need 
neither his strange apparel or his specid 
bravery. 


I-T-E CIRCUIT BREAKER CO. 
AIR CIRCUIT BREAKERS AND SWITCHGEAR @ fs 
19th & HAMILTON STREETS, PHILADELPHIA, PA. 
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CONSERVE FUEL! 


N the present emergency, conservation of every kind of 
fuel is part of our war program. Gas companies are keenly 
aware of their duty, not only to their customers, but to the 
nation—to be helpful in advising economical methods of oper- 
ating all gas appliances. Any air conditioning or heating equip- 
ment, water heater, kitchen range, or other gas-burning ap- 
pliance, when fitted with a Barber Regulator, at once gives 
better service and greater fuel economy. Barber Regulators, 
which are extremely sensitive and mechanically perfect, assure 
long reliable service. Built with the finest of working parts 
and diaphragms, they are precision devices in every detail. 
NOW is the time to help save gas—recommend Barber Regu- 
lators to your customers! 


HE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


BARBER -rcssune REGULATORS 


Barber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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All FRIED Pipe Tools are 
sold through Supply Houses 


HEADS SNAP IN . SNAP OUT 


with this work-saver ERUG230 No.11R 


MERICA’S most serious short- 
age today is shortage of Time 

. Save every minute of this 
priceless essential to winning the 
War. Save some of it with this 
speedy RIB&ID threader for small 
pipe (to 144”.) Instant changes of 
size: push one die head out easily, 
quickly, snap another in—it can’t 
fall out. You don’t have to bother 
with special dies for close-to-wall 
threads — simply reverse regular 


dies; they’re tool steel, come out 
easily for regrinding, cut clean 
perfect threads. Conduit dies if 
you want and handy carriers with 
full sets—no extra cost. A rugged 
steel and malleable tool — ask to 
see it at your Supply House. 


THE RIDGE TOOL COMPANY 
ELYRIA, OHIO 


eleele - 


Pipe Wrenches, Cutters, Threaders, Vises 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Pages with the Editors 


WwW it begins to look as though the re- 
juvenated Supreme Court has finally 
gotten around to the unfinished business of 
polishing off Smyth v. Ames. The full text 
of the recent decision in Natural Gas Pipe- 
line Company v. Federal Power Commis- 
sion, in which this deed was accomplished, is 
to be found in the Public Utilities Reports 
section of this issue (42 PUR(NS) 129). An 
analysis of somewhat conflicting opinions and 
reactions to the Supreme Court’s treatment of 
Smyth v, Ames appears in the review section 
(“What Others Think,” page 505). 


Ir you belong to one school of thought you 
will say that old Smyth v. Ames finally got 
what was coming to him. If you belong to the 
opposite school of thought you may say that 
the Supreme Court has merely waved the 
sword over the head of Smyth v. Ames, but 
so far it has missed him. Thus, you may argue 
that Smyth v. Ames is still the “law of the 
land,” at least technically. Or you may take a 
compromised position that Smyth v. Ames has 
probably been knocked from his perch as the 
“law of the land.” Chief Justice Stone, in a 
recent majority opinion of the highest court, 
pointedly refused to administer the final coup 
de grace. 


M. R. KYNASTON 


It is the duty of alert management to capitalize 
every war-made silver lining. 


(SEE Pace 465) 
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WHATEVER one’s feelings on the subject may 
be, we rather hate to see old Smyth v. Ames 
go. It was perhaps the most controversial de- 
cision of the Supreme Court since the Dred 
Scott case. Indeed, if memory serves us right- 
ly, the Right Reverend John A. Ryan of Cath- 
olic University, in an article in this magazine 
some years ago, referred to Smyth v. Ames 
as the “Dred Scott decision of public utility 
regulation.” The peculiar thing about Smyth v. 
Ames is that it actually represented a victory 
for the ratepayers against the public utility 
interests of that day—1898. 


¥ 


y= by one of those paradoxical twists of 
events so frequently found in the devious 
paths of the law, Smyth v. Ames became the 
target of antiutility critics. It became the 
“bastion of vested interests’—to use the 
grandiloquent phrase of a late regulatory re- 
former. 


THE facts in the case of Smyth v. Ames 
are generally overlooked in the heated con- 
troversy over the rule (or lack of rule, if you 
wish) laid down by the Supreme Court in 
Smyth v. Ames. It almost approaches the fa- 
mous principle in the old English law of real 
property, known as the “Rule in Shelly’s case.” 
It is a favorite trick for law teachers to ask a 
superficial student, “What were the facts in 
Shelly’s case?” Very often the student will 
try to fake the facts by implication from the 
well-known Rule. The truth of the matter is 
we don’t know what the facts were in Shelly’s 
case. We only have the rule. 


But we do know the facts in Smyth v. Ames, 
even though they are commonly overlooked. 
Who was Smyth? Who was Ames? Smyth 
was the attorney general of Nebraska in 1894. 
As such, it was his duty to defend the validity 
of a Nebraska statute limiting railroad rates in 
that state. Ames headed a group of stockhold- 
ers of the Union Pacific Railroad Company, 
who attacked the Nebraska law on ground that 
it resulted in the confiscation of the railroad 
company’s property. 


THE late William Jennings Bryan argued the 
case for his native state. It is no disrespect 
to the Great Commoner to say that it is one of 
the few important cases which he won. The 
fame of Bryan’s forensic prowess, like that of 
his precursor, Daniel Webster, attracted the 
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BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
ST. LOUIS CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 
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most difficult cases to his office. His clients 
expected legal miracles; and only occasionally 
got them. 


In a word, the court upheld Bryan and the 
state of Nebraska. The railroad people had 
attempted to show that the Nebraska rates 
would not have allowed a fair return on the 
capitalized investment of the railroad com- 
pany. Bryan contended that the capitalized in- 
vestment was wringing wet, that some consid- 
cration should be made for the actual value of 
the company’s property. What Bryan obvious- 
ly had in mind was the tangible value—in 
terms of steel and ties and so forth, rather 
than allegedly watered stock. 


In short, Bryan was arguing for what we 
would call today, “present fair value.” Yet 
this is the very term which has become anath- 
ema to the regulatory reformers who have 
rallied around Justice Brandeis’ more recent 
theory of prudent investment. Prudent invest- 
ment is the righteous and certainly more 
prudish sister of that same “capitalized in- 
vestment,” originally sponsored in 1898 by 
Ames and his belligerent band of Union Pa- 
cific stockholders. 


¥ 


VWrere as most of us are now aware, the 
public utilities and their rate critics 
have changed sides since Smyth v. Ames. A 
very precise student of regulation could make 
out a case for the proposition that they have 
changed sides three times since Smyth v. 
Ames. During the depression of the thirties, 
when property values on a reproduction cost 
basis were dropping steadily through the bot- 
tomless bottoms of market quotations, we 
heard very little “thunder on the left” about 
the inequity of Smyth v. Ames. 


PuBLIc service commissions, anxious to re- 
duce rates for impoverished utility consumers, 
found little fault with “present fair value.” 
They used it to good effect in buttressing their 
rate reduction orders. But now that prices are 
again skyrocketing under the influence of the 
war emergency, Smyth v. Ames is again in the 
dog house. Without trying to get into any 
fresh argument over this much argued deci- 
sion, it looks as if it won’t have to stay in the 
dog house very long. It looks as if the Su- 
rg Court has just about sounded the death 

nell. 


So let us not disturb the passing of this ven- 
erable landmark of regulation with petty argu- 
ment over whether he is dead or dying, or 
whether the news of his demise has been great- 
ly exaggerated. The life of this decision has 
been too full of controversy to have it follow 
him to the grave. Whatever we may have 
thought about Smyth v. Ames while he was in 
the full vigor of his position as Ruling Case 
Law, let us now remove our hats as the bier of 
this old and prominent figure of regulation is 
borne to its resting place. And if we cannot 
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EDITORS (Continued) 


T. N. SANDIFER 


Aluminum production has become the tape- 
worm of the nation’s electric power reserves. 


(SEE Pace 489) 


find it in our hearts to say requiescat in pace, 
let us at least say de mortuis nil nisi bonum. 


¥ 


R. KyNAsToN, whose somewhat sur- 
e prising article on the opportunities 
which the war offers public utilities begins on 
page 465, is a contributor whose previous 
articles will doubtless be recalled by faithful 
readers of the FortNIGHTLY. He is now a 
private business and financial consultant in the 
nation’s capital. 


¥ 


N. Sanpirer, whose article on_ the 
e power demands of the new aluminum 
production program begins on page 489, is a 
special writer contributing to magazines in va- 
rious fields. He was a White House cor- 
respondent for International News Service 
during part of the present administration. He 
is now covering Washington assignments. 


¥ 


Bere X. Wetcn, whose article on the 
role of the state commissions in rationing 
of utility service begins on page 477, is a mem- 
ber of our own editorial staff. 


THE next number of this magazine will be 
out April 23rd. 
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STEEL 


to put 9,226" 
| TERY AEE 


into the 
blue! 


“STEEL-SAVER” FILES 


HE SHARP STAB of war focuses the will and power 
Te America on one word: VICTORY! We'll all make 
sacrifices, cheerfully, enthusiastically. But, through the 
ingenuity of Remington Rand researchers and designers, 
| you need not sacrifice the steel files’ efficiency. 


The GUARDSMAN — “Steel-Saver” File— is constructed 
of wood—3-ply and 5-ply. It looks like a steel file and 
for durability, ease of operation, attractiveness, in all 
essential features, it is the equal of best grade Steel files. 
And it costs no more! 


The GUARDSMAN — “Steel-Saver” File—has been de- 
signed for addition to existing steel file batteries — four 
drawer heights, letter or legal size. Standard finish is 
olive green— baked on! Walnut or mahogany grainings 
are applied identically as on steel. The exteriors can’t 
chip or crack. Hardware and drawer-pulls are a new, 
beautiful metal-like, strong plastic. 


GUARDSMAN drawers operate on a new type of ball 
bearing extension slides. Less effort is required to open 
or close these drawers than on any other file! Locking 
devices, to prevent snooping, can be installed. 


Filing cabinets are essential to American VICTORY! You 
¢an’t operate without them! Here then is the ideal solu- 
tion to conserving steel and increasing the efficiency of 
our all-out war drive. 


Write today for a free, fully illustrated catalog, that de- 
scribes construction, design, operating advantages and 
clerical efficiencies of the new GUAR DSMAN — “Steel- 
Saver” File. Remington Rand Inc., Buffalo, New York. 


REMINGTON RAND 


* The overwhelming, overnight popularity of the GUARDS- 
MAN—“Steel-Saver” File—has caused the step-up, many 
fold, of our original production plans, releasing multi- 
millions of pounds of steel for defense industries! 


“Victory is Our 
Only Objective” 
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VULCAN 


SOOT BLOWERS 
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22 
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ing 


Last fall a check was made 
by Vulcan engineers on a soot- 
blower unit installed 4 years 
before in a twin furnace steam 
generator job at Oil City, Pa. 


The engineers found that 
the unit had completed its 4th 


_year of operation without one 


instance of servicing, repair, 
or maintenance having been 
required. 


Because of the advance de- 


sign of this boiler, involving 
new features in soot-blower 
design and construction, 
Vulcan engineers had inspect- 
ed the installation regularly 
for many months. But the en- 
gineering was sound. No trou- 
ble of any sort developed. Op- 
erators reported perfect clean- 
ing, reasonable cost — and 
VULCAN Soot Blowers were 
again specified on a duplicate 
steam generator installation! 


Write for Details Today 


VULCAN SOOT BLOWER CORPORATION - DU BOIS - PENNA. 


GLC 


SOOT BLOWERS 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MOonTAIGNE 





“If we do not expand our power production, we may 
lose this war.” : 


¥ 


“Labor is not dumb. It keeps its eye on the cash 
register as well as the directors.” 


¥ 


“The time will come when the American people will 
use 1,000,000,000,000 kilowatt hours of electricity a year.” 


5 


“The Constitution does not bind rate-mak’ng bodies 
to the service of any single formula or combination of 
formulas.” 


¥ 


. . . if $50,000,000,000 per year is to be spent, not 
over $15,000,000,000 of it should be raised by taxation 
within the same year.” 


¥ 


“Second only to military victory as a major problem 
of American society is the transformation of full war 
production to full peace production when the struggle is 
over.” 

¥ 

“Let us devote all of our interest today to this war 

effort, and do not ever go on the assumption that a 


hydroelectric plant that you start to work on now could 
ever help win this war.” 


es 
“It’s useless to talk about what Mr. Nelson can do 
in terms of what Mr. Baruch did do. First, Mr. Nelson 
is not Mr. Baruch. Second, and even more important, 
Mr. Roosevelt is not Mr. Wilson.” 


¥ 


“We must help in reéstablishing the principle that 
in America government was created to protect the people 
while they do busimess—not to do business while the 
people protect themselves from government.” 


12 
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PROLONG THE LIFE 
OF YOUR 
BURROUGHS MACHINES 
WITH BURROUGHS 
MECHANICAL SERVICE 


Today it is vitally important that all users of 
figuring and accounting equipment make their 
machines last as long as possible. 


odies 


The accessibility of experienced Burroughs 
service men ... the quality of their work... 
their eagerness to do a good job... all are 
major factors in helping Burroughs users to 
keep their machines in uninterrupted opera- 
tion—get more and better work out of them— 
and greatly prolong their life. 


For complete information, telephone your local 
Burroughs office, or write direct to— 


BURROUGHS ADDING MACHINE COMPANY 
DETROIT, MICHIGAN 





In addition to mechanical service, Burroughs also offers the advice 
and counsel of its Systems and Installation staff, which is often 
able to suggest operating short-cuts that save time, as well as to 
show how related records and vital statistics may be obtained as 
a by-product. 
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“ 


... 1am perfectly willing to vote for an emergency 
reliance ... ; but I do not want to find out six months 
from today that, under that guise and in the form of this 
rather innocent legislation [to take over communications 
facilities in time of war], I voted for government owner- | 
ship and operation of all the telephone systems of the 
United States.” 


¥ 


“T hope that the businessmen of America will set an 
example to the farmers and to the laborers and will no 
longer talk of the need of the profit motive, the profit 
incentive, to get them to put forth their best effort and to 
do their part, because if that is going to be the basis for 
the determination of what we are going to produce, then 
I say we have already lost the battle.” 


¥ 


“Railroads are an important part of this country’s war 
machine and there is no doubt that we will be able to carry 
out the task assigned to us, if sufficient maintenance and 
replacement equipment is made available. I cannot visu- 
alize any volume of traffic that would handicap the rail- 
roads. I sincerely believe the railroads can move any 
volume of traffic anticipated by the government, if given 
a little advance notice to marshal equipment.” 


“All attacks on prices fail presently in a free country 
because they ignore the function of price. The function 
of price is to move goods. When there are no arbitrary 
interferences, goods are moved. The fact that the goods 
are moved shows that prices are right. Rising prices are 
signs of trouble; not causes of trouble. To attack prices 
gives no more promise of relief than to smash the ther- 
mometer because the temperature is too high.” 


¥ 


“If private enterprise does a good job of provid ng 
work and economic opportunity, the government, on the 
whole, will leave well enough alone and will confine it- 
self to dealing with special situations. If it does a poor 
job of giving employment the government will attempt 
to do something about it and the result will be that the 
decision of many industrial policies will be transferred 
from businessmen and trade unions to the government.” 


» 


. we’re in a grand new order that regulates every- 
thing from the length of shirttails to the method of do- 
ing business in a Chinese laundry. We are in the hands 
of a dozen men of such omniscience and omnipotence, 
of such illimitable and godlike wisdom, that they are 
perfectly capable of planning your life and my life; the 
lives and destinies of 130,000,000 people. Under their rule, 
we're hell-bent for Utopia, and fairly certain of getting 
to one place or the other.” 


“ 
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All stresses taken by mounting 
frame with insulators in compres- 
sion loading under all conditions. 


Gasketed covers are housings only, 
—take none of the stress. 
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METAL ENCLOSED 


BUS— Eliminates 
Interphase Shorts. 


Expensive equipment investments may now be safe-guarded 


from interphase shorts often due to dust pocket flashovers 
in congested areas where buses are exposed, or due to 
support structure failure. Here is a new outstanding design 


consistent in cost with any type of bus structure. 


AILWAY ano INDUSTRIAL ENGINEERING CO. 


REENSBURG, PA. ..... In Canada, EASTERN POWER DEVICES, Ltd., TORONTO 
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FEDERAL UTILITY REGULATION ANNOTATED 


(FURA) 


The Public Utility Holding 
Company Act of 1935 
as administered by the 


Securities and Exchange Commission 
1935 to 1941, Inclusive 


A Section by Section Treatment 
of the Act, with 


(1) Effective SEC Rules 


(2) Annotations of Commission 
and Court decisions 


(3) Supplemental notes 


OTHER FEATURES: Historical introduction, 
personnel of the Commission since organiza- 
tion (1934-1941), complete alphabetical list of 
subsidiaries of holding company systems, rules 
of practice, comprehensive subject index, an- 
nual pocket supplements. Price, $12.00; in com- 
bination with Public Utilities Reports, $10.00. 


AND TO KEEP YOU UP TO DATE: 
FURA - CURRENT SERVICE = SEC 


A continuing record issued twice a month, with special issues as required. 








Summaries and analyses of commission and court decisions 
Special studies of financial aspects, policies and practices 
Comments upon observable regulatory trends and tendencies 
References to and excerpts from addresses by members and staff 
Brief reviews of pertinent articles in periodical literature 

Notes on legislative proposals and congressional debates 

Guides to collateral material of interpretative or suggestive value 
All dependable information clarifying or expounding the Commis- 
sion's work 


Subscription price $25 a quarter, including convenient binder and 
quarterly, cumulative index. 





PUBLIC UTILITIES REPORTS, INC. 
1038 MUNSEY BUILDING 
WASHINGTON, D. C. 
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CRESCENT 


Manufactures ELECTRICAL 
WIRES & CABLES to Provide 
il Power for Victory 


ig 
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CRESCENT is in 
“all-out” pro- 
duction NOW 
to help win this war! 


CRESCENT INSULATED WIRE & CABLE C0. 


bat 


<a 
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IN THESE DAYS an advertisement is 
no place either for hosannas or ser- 
mons about production. Every man 
knows how well he is doing the job 
that is before him. Deeds, not words, 
are the measure. 


BUT WORDS CAN BECKON beyond 
the realms of immediate duty. 


| IMAGINEERING 


IMAGINEERING is such a word. We 
coined it to make the needs of the 
future a reality, here and now. It is 
a way of describing what a man can 
do about the day when... 


HOW DO YOU DO IT? You let your 
eee imagination soar and then engineer 
IMAGINEERING it down to earth. You think about 
gram the things you used to make, and 
decide that if you don’t find out some 
ee way to make them immeasurably 
\*. better you may never be asked by 

IMAGINEERING your customers to make them again. 


YOU FORGET YOUR OLD ASSUMP- 
TIONS. For instance, you may. be one 
THE JOB : who used to assume that aluminum 
was too expensive. Even if you were 
right then (and you may not have 


ALCOA 


LUMINOM, 1s 

DEFENSE, 

AnD 100 BEING 
DONE 
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been) the price trend of aluminum 
knocks those assumptions into a 
cocked hat. 


WERE YOU ONE who used to assume 
that structures behaved exactly the 
way the theory said? Have you 
looked into the new answers the 
mammoth testing machine in the 
Aluminum Research Laboratory has 
found for that one? 


DID YOUR OLD PRODUCT GROW like 
Topsy? More than one designer is 
Imagineering with this point of view: 
My product was in a groove. I 
couldn’t get it out, because I didn’t 
dare get too far away from last 
year’s model. Now’s my chance to 
start from scratch, and let tradition 
be hanged. 


THAT IS THE KIND OF THINKING that 
will make jobs in the future. It is the 
kind we can help with: help with 
ideas and with know-how. Will you 
invite us? 


Aluminum Company of America, 
2134 Gulf Building, Pittsburgh, Pa. 


ALUMINUM 
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ON CALL... 


PUBLIC UTILITIES EVERYWHERE LOOK TO 


SERVICE BUREAUS FOR SPEEDY RESULT 


An IBM Service Bureau—There’s one in every big city 


There’s an IBM Service Bureau in each 
IBM branch office. This means that every 
public utility will find Service Bureau 
facilities near at hand—on call for rate 
studies, market analyses, material and 
supplies inventories, property inven- 
tories, personnel studies, wage and social 
security records; and for any other ana- 


lytical work. 


Service Bureaus are staffed by trained 


personnel, and equipped with modern, 


They prepare finished reports 
management 


high-speed Electric Accounting I 
chines. Work for clients is done unde 


policy of strictest confidence. 


The charge to any single client 
Service Bureau work can be kept of 
moderate basis because use of the fae 
ties are shared by many clients. Work 
done on a complete job basis; or in 
case of weekly or monthly work, of 


part-time basis. Call your nearest Int 
MA 


national office for complete informati 


INTERNATIONAL BUSINESS MACHINES CORPORATION ae 





Offices in Su Principal Cities 
IN 
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JOHN DAVEY 
Founder of Tree Surgery 


Expert Tree Men 


A lineman who doesn't thoroughly 
know his business can't get things 
done, and what he accomplishes 
may not be too satisfactory. It's 
the same with tree men. But Davey 
men will please you. 

Always use dependable Davey Service 


DAVEY TREE EXPERT 66. KENT, OHIG 


DAVEY TREE SERVICE 

















INSIST ON 


faursons 


Papers 
FOR YOUR 


Forms 
Records 
Stationery 


Superior Quality 
MADE FROM COTTON FIBERS 


PARSONS PAPER CO. 


HOLYOKE - MASSACHUSETTS 
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Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same con- \ 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Iso sleeve type _ terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


i CONDUCTOR ee eo ee 


; 
PENN-UNION 
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BETTER DOOR SERVIC 


with less servicing! 


You get more than | 
space-saving convenience 
compact, coiling operati 
in Kinnear Rolling Doo 
They also give you an ext 
measure of lasting, troubl 





free service. Their rugg 
interlocking steel-slat co 
struction, special ball-be: 
ing action, highly effecti 
counterbalance, strong st¢ 
jamb guides and_ oth 
heavy-duty features ass 

money-saving durabilit 
And they open out of reat 
of damage from win 
weather or vehicles, avoi 
ing many a costly repair jo 
that ordinary doors oft¢ 
make necessary. For ext 
years of low cost service, i 
stall Kinnear Rolling Doos 


With Kinnear Mo 

é Operators, the doors 4 

tf a be opened and clo 
Rew aseadnananl 


from any sumber of ¢ 
° ° _ venient points! 
The strong, all-steel, interlocking-slat curtain of the 


Kinnear Rolling Door defies intruders and sabo- 
teurs; gives extra fire protection; resists storm dam- 
age—and even closes light-tight whenever blackout 
precautions are necessary; Kinnear Rolling Doors 
are built in any size, for all openings in either old 
or new buildings. Write for complete details or 
recommendations today! 


THE KINNEAR MFG. CO., 2060-80 Fields Ave., Columbus, Ohio 
WRITE FOR NEW KINNEAR CATALOG! 
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teel-Piercing Eye 


Steel used in vital parts for war machines—planes, tanks, ships, 
guns—must be flawless, because America’s fighting men must 
have weapons that are both accurate and tough. 





1. The new million volt X ray 
built by General Electric saves 
precious hours in finding flaws. It is 
so powerful that its rays can pierce 
thick steel castings. 


2. Defects in the steel show up on: 
X-ray film. Therefore faulty mate- 
rials are tossed aside before costly 
hours of machining have been spent 











3. A regular check-up on pieces of 
X-ray film worn on workers’ wrists 
helps guard against prolonged 
exposure to the rays given off by 
the X-ray tube. 











4. X-ray exposure needed for 5- 
inch-thick steel is now 2 minutes 
instead of previous 34 hours! 
Whole days are saved in examina- 
tion of even thicker castings. 


General Electric believes that its first duty as a 
good citizen is to be a good soldier. 


General Electric Company, Schenectady, N. Y. 
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HE long lengths and light weight 

Transite Ducts make assembly ez 
fast and economical, even when unskil 
crews are used. Transite Conduit is 
strong it needs no concrete envelope 
substantially reduces installed costs, 
ticularly where a small number of di 
per trench is involved. 


Transite Korduct, for use in cone 
makes further savings because its | 
lengths mean fewer spacers, fewer jo 
to make up. Due to its asbestos-ce 
composition, it requires less concrete sé 
ration for equivalent heat dissipation 
fire protection between cables. For 
tails, write for brochure DS-410. Jo 
Manville, 22 E. 40th St., New York, N 


FAST, ECONOMICAL INSTALLATION is 

assured because of the long lengths and 

light weight of Transite Ducts. Han- 

dling and assembly are simple and 

easy ... lining up is rapid and accu- 

rate. And when installed underground, 

Transite Conduit eliminates all the 

expense of a concrete casing . . . holds 

its true form under sustained earth Cove ducts co 
loads and traffic pressure. scations- 





ita 


on oe 






t 






aS 4% Johns-Manville 
(eeu TRANSITE DUCT 


5 ER vi CE, TRANSITE CONDUIT... For TRANSITE KORDUCT... For instal 





useunderground without _lationinconcrete. Thinner walled, 
AY nd EC | a f eave a concrete envelope and _lower priced, but otherwise idens 
wrumerm oc ae : for exposed locations. tical with Transite Conduit. 
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GRINVELL MULSTFRE— 


Snuffs Out Oil Fires with 
Mulsifying Spray of Water! 


A STUBBORN OIL FIRE... 


in generating plants, switch yards, sub- 
ations .. . wherever oil-filled apparatus or 
ubricating systems are employed... 
prinnell Mulsifyre Systems now give per- 

anent, positive protection against oil fires. 
the instant the system is turned on, either 

anually or automatically, a driving spray 
of water strikes the oil ... churns the surface 
nto a non-flammable emulsion . . . smothers 
lames within a few seconds! The water 
toon separates itself from the oil as the 
pmulsion breaks down. 


This simple, positive method of extin- 


WHAT MULSIFYRE SPRAY 
LOOKS LIKE... 


FIRE OUT, WITHIN 5S SECONDS! 


guishing oil fires was developed and 
patented by Grinnell . . . and is incorporated 
in Mulsifyre Systems by means of a special 
discharge nozzle, the Grinnell Projector. 
Since its introduction, “Mulsifyre” has been 
accepted internationally by utilities and 
industries . . . and by the U. S. Navy for 
bilge-protection of oil-burning ships. 
Write for detailed information on 
“Mulsifyre” Systems and their applications. 
Grinnell Company, Inc., Executive Offices, 
Providence, Rhode Island. Branch offices 


in principal cities of U. S. and Canada. 


GRINNELL 


AUTOMATIC SPRINKLER FIRE PROTECTION 
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INDUSTRY ANSWERS THE CALL! 





32,145 FIRMS WITH MORE THAN 17,700,000 
« EMPLOYEES HAVE INSTALLED THE 


PAY-ROLL SAVINGS PLAN 


Have YOU Started the Pay-Roll Savings Plan in YOUR Company? 


Like a strong, healthy wind, the Pay-Roll Savings Plan 
is sweeping America! ‘Already more than 32,145 firms, 
large and small, have adopted the Plan, with a total of 
over seventeen million employees—and the number is 
swelling hourly. 

But time is short! The best and quickest way to raise 
urgently needed billions of dollars is by giving every 
American wage earner a chance to participate in the 
regular, systematic purchase of Defense Bonds. 

Do your part by installing the Pay-Roll Savings 
Plan now. 

For full facts and samples of free literature, write Treasury 

Department, Section C, 709 Twelfth St., NW.5 Washington, D. C. 


b= MAKE EVERY PAY DAY...BOND DAY 
ps This space is a contribution to Victory by 
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U. S. Defense BONDS x STAMPS 
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BETTER METER TESTING 


l. 1932 the City of Hartford initiated a program in 
which meters were taken out to be tested and repaired, to meet 
the requirements of the NEWWA, every 5 years. As a result, they 
found that the number of meters removed for all causes other 
than routine tests has now been materially reduced. This im- 
provement is credited largely to the elimination of weak links 
before they can break down. 

Today you cannot afford to ignore the importance of better 
meter testing to develop better testing meters and to lengthen 
the accurate service-life of the meters between tests. Meters 
should be tested at established rates of flow in gallons per 


a ry hl 


minute or cubic feet per hour. This s Pp inaccu- 





racies inherent in the use of a given diameter orifice. Your Trident 
representative has had the opportunity of observing and assisting 
in the operation of many meter shops, and will be glad to be of 
assistance in connection with your meter problems. Do not hesi- 


tate to call him. 





NEPTUNE METER COMPANY - 50 West 50th Street + NEW YORK CITY 
Branch Offices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND, ORE, DENVER, DALLAS, 
KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON. 

Neptune Meters, Lid., 345 Sorauren Avenue, Toronto, Canada. 
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150,000 HP Francis Turbine 


for Grand Coulee Project 
(SHOP HYDROSTATIC TEST—230 LB. PER SQ. IN.) 


HYDRAULIC TURBINES 
FRANCIS AND HIGH SPEED 
RUNNERS 
BUTTERFLY VALVES 
POWER OPERATED RACK RAKES 
GATES AND GATE HOISTS 
ELECTRICALLY WELDED RACKS 


Newport News Shipbuilding and Dry Dock Company 
(Hydraulic Turbine Division) 


Newport News, Virginia 
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‘ TYPE PQ DIAPHRAGM CONTROL. For TYPE DA-35 TEMPERATURE CONTROL. 
TYPE 125 LIQUID LEVEL CONTROL. Suit- hs Bla of liquid mee teen changes Used with blower fan applications for 
able for use on Transformers. in head pressure. transformers. 


MERCOID 


SWITCH PROTECTION 
A WAR TIME NECESSITY 


Automatic controls play a vital part in domestic and industrial engineer- 
ing. They assume special importance during war time emergencies. 

Time, and the efficiency of both man and mechanical power must 
be conserved. 

The mission ot a Mercoid Mercury Switch in an automatic control is 
to assure longer life and greater dependability—minimizing the need 
for attention after the control is in service. Mercoid Controls lend them- 
selves to quick installation and adjustment, all of which are invaluable 
contributions in a time of national crisis. 

Mercoid Switches, the distinguishing feature, used exclusively in all 
Mercoid Controls, are especially designed types of hermetically sealed 
mercury switches. They are not affected by dust, dirt, moisture or cor- 
rosive gases, nor are they subject to open arcing, oxidation, pitting or 
sticking of contacts—common causes of trouble. 

Keep these important facts in mind when selecting automatic controls. 
The line is complete and our cooperation is at your service. 


THE MERCOID CORPORATION * 4213 BELMONT AVE. * CHICAGO, ILL. 


No. 855 EHT EXPLOSION-PROOF THER- TYPE 970 EXPLOSION-PROOF CASE TYPE 76 EH EXPLOSION-PROOF INDUS- 
MOSTAT. Line voltage type. for Temperature and Pressure Controls TRIAL LIQUID LEVEL CONTROL. 
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SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 








For Manufactured, 
Natural and Butane Service 


Write for bulletin. 


THE SPRAGUE METER CO. 


Bridgeport, Conn. 








Up Check OF BTU CONTENT AT ANY POIK 
G — ALONG THE LINE WITH 
— CONNELLY CALOROPTIC 


lode the peak loads imposed by present day produc- 
tion schedules, close control of BTU content is essential. 

The Connelly Caloroptic provides constant visual read- 
ing in BTU without any log, corrections or calculation. It 
can be installed in a permanent position or used portably, 
making it a simple matter to make spot checks of BTU 
value at any point in the manufacturing and distributing 
system. 

This constant visual indication of BTU content results in 
increased production, protecting against excessive varia- 
tions in gas quality. In actual use in leading gas plants of 
the country, the Connelly Caloroptic has proved conclu- 
sively that direct savings effected by its use will pay its 


initial cost many times during the first year. 3 
. Write for 


illustrated bulletin 


( 0 NN E L a | ee oa ; GOVERNOR C0 2 
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e Is your power plant 


geared to the all-out war 
effort... the demands of 
he new 168-hour week? 


LL-OUT, America! The task is 
huge ... the time short! To pro- 
e the staggering quotas now called 
your power plant must operate 
hout interruption—at top capacity 
nd with maximum efficiency! 


plants of every type throughout the 
ntry, Todd installations, specially 
ineered to meet individual problems 
he firing of liquid and gaseous fuels, 


DEFENSE 


UNITED 


are hitting new highs in efficient power 
production—under gruelling conditions. 
Todd technical-service staffs assure 
smooth, trouble-free operating perform- 
ance ... are instantly available in any 
emergency with parts and replacements 
from complete stocks in convenient key 
cities. 

Whatever the size of your plant, Todd 
engineers will gladly confer with you on 
your combustion problems. 


{or| TODD COMBUSTION EQUIPMENT, wc. 


STATES (Division of Todd Shipyards Corporation) 


SAVINGS 
{Bonds 
Ppp eostaurs 


| 


NEW YORK MOBILE 
SEA 





601 West 26th Street, New York City 


NEW ORLEANS GALVESTON 
TTLE BUENOS AIRES LONDON 

















ON TIME 


with shipment 
and installation... 


this Elliott condenser serves the first of three 







40,000-Kw. units, now operating at Georgia = The Elliott 31,300-sq. 


Power Company's Plant Arkwright. The Elliott ft. condenser under the 
first 40,000-Kw. unit a! 


condenser for the second unit is already on Plant Ariowaht. 


the job. The one for the third unit is scheduled 
for installation this year. 


The first condenser is doing a good ‘‘char- 
acteristically Elliott’ job, with excellent 


performance records — a natural result of 





careful engineering to obtain maximum con- 


ir ane Trikes 7 
densing effect with least pumping and AMEE Heat Transfer Dept 
; mC ARIMNETTE PA 
VEAININE PA. 


» & G bes 


auxiliary cost. | amsecme | 
C-376 DISTRICT OFFICES IN PRINCIPAL 
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| Midwest Power Conference starts session, Chicago, IIll., 1942. 
¥ American Water Works Association Ind. Sec., convenes, Lafayette, Ind., 1942. 


{ Northwest Electric Light and Power Association, Engineering and Operating Section, 
will hold session, Seattle, Wash., Apr. 23, 24, 1942. 


4 Maryland Utilities Association will hold spring meeting, Baltimore, Md., Apr. 24, 1942. 


Association of Iron and Steel Engineers will hold spring conference, Hamilton, Ont., 
Can., Apr. 27, 28, 1942. 


4 Mid-West Gas Association opens mecting, Sioux City, Iowa, 1942. 


4] Missouri Association of Public Utilities convenes, St. Louis, Mo., 1942. 
q Nebraska Telephone Association starts session, Omaha, Neb., 1942. 


q Electrochemical Society starts spring convention, Nashville, Tenn., 1942. @ 
| Amer. Water Works Asso., Canadian Sec., convenes, Niagara Fall, Ont., 1942. = 


q National Society of Professional Engineers opens meeting, Atlantic City, N. J., 1942. 


9 American Water Works Association, Montana Section, convenes, 1942. 


Thamer sO ie aa of the United States will hold annual meeting, Chicago, Iil., 
br. 27-30 


4 Gas Meters Association of Florida-Georgia starts convention, Savannah, Ga., 1942. 


4 American Institute of Electrical Engineers, Northeastern District, will convene, Schenec- 
tady, N. Y., Apr. 29—May 1, 1942. 


4 Southwestern Gas Measurement Short Course begins, Norman, Okla., 1942. 
§ Ohio Independent Telephone Association convenes, Columbus, Ohio, 1942. 


9 American Society of Civil Engineers starts spring meeting, Roanoke, Va., 1942. 
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From an etching by Harry Sternberg 


Blast Furnace 
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Making the War Work 


For Utilities 


Believe it or not, the war emergency provides a number of op- 

portunities for public utilities to improve their position from 

the standpoint of operation, regulation, and finance. The 

author of this article picks out and analyzes some of these 
opportunities. 


By M. R. KYNASTON 


AKING the war work for utili- 
| ties — that is a provocative 
title. It is a line which is bound 
o draw the squint eye of suspicion 
rom any ardent patriot—as who isn’t 
hese days. But relax. It’s not Fifth 
olumn stuff nor even “parasite” pap. 
It’s common sense. 
Utilities have to work for the war. 
e all do. But utilities have to work 
arder than most of us, for reasons 
hich are so obvious that there is no 
se going into them. So! Is it not the 
patriotic duty, aside from the elemen- 
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tary motive of financial self-preserva- 
tion, of the utilities to take advantage 
of those little opportunities which the 
war affords to improve their position 
against the tough days to come? 

The utility manager who can find a 
silver lining, or a short cut, or a good 
break in the morass of war effort 
should use it to make his property 
stronger to serve the nation. It will 
need all the strength it can get. There 
will be more bad breaks than good ones. 
So let’s get on with the story. 

To introduce our Number One utili- 
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ty opportunity from the horny hand 
of Mars, we refer to the following 
little quotation culled from the antic 
pages of The New Yorker. It has to 
do with the necessity for keeping the 
old appliance apparatus operating for 
the duration: 


We foresee, as a result of war-time econ- 
omies, a more cordial relationship between 
people and whatever things they may be for- 
tunate enough to possess. We were damn 
sick and tired of salesmen coming around, 
whenever our automobile, radio, or icebox 
broke down, with proof incontrovertible that 
the wise thing to do was trade it in for a 
new one. Repairs were always fantastically 
impossible to arrange, but the minute the 
company had sold you a new machine and 
got possession of the old one, they repaired 
it (“rebuilt” was the euphemism employed) 
and proceeded to undermine the Good Neigh- 
bor policy by selling it on easy terms to a 
Central American Indian. From now on, 
there will be no more of this casting off a 
mechanism after it has given you the best 
years of its life. 


HAT’S the idea all right. Service 

departments. If you can’t sell ap- 
pliances, you can certainly sell service. 
Turn your salesmen into repairmen if 
it is practical. Organize a systematic 
check-up campaign to keep the old gas 
range pleasing, the old vacuum cleaner 
wheezing, and the old icebox freezing. 
And how about a Used Appliance Ex- 
change? 

Keep your blue-ribbon repairmen 
busy thinking up little stunts and added 
features to beautify as well as rehabili- 
tate the customer’s old equipment. 
Maybe you can feature a special paint 
job, a bargain adjustment, or some lit- 
tle additional gadget to make the pub- 
lic more cheerful in making the best 
of what they’ve got on hand. Run such 
bargain ads in the newspapers or on 
the radio. (These ad-hungry media 
will rise up and call’ you blessed if you 
do.) There may even be some folding 
money in this idea for diligent and ag- 
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gressive companies, aside from the ad- 
vantage of keeping some faithful hired 
help on deck and improving the cus-§ 
tomer relations. 

And speaking of ads, how about 
seizing this unparalleled opportunity 
for selling the service to the consumer 
in a great big way? Some utility men 
say that it always was a mistake for 
a utility to become so much interested 
in appliances that it forgot to sell the 
service. Well, anyhow, there is little 
choice these days. The flow of new 
appliances will soon be down to a puny 
trickle. Eventually it may cease alto- 
gether. 

Perhaps appliance manufacturers, 
many of them bulging with defense 
orders, can afford to be philosophic 
about this turn of affairs. (Or can 
they?) They can speak of the “long- 
range view,” and the desirability of 3 
“backlog of frozen customer orders” 
that will thaw in the post bellum re- 
construction era. 


M AYBE so. But meanwhile operating 
utility companies have got to 
keep their customers satisfied. Today’s 
selling job is different, and the oppor 
tunity for service is gigantic. It is ex 
emplified in the attitude of the rubbe 
manufacturers, who are telling thei 
customers how to increase the life o 
tires. A recent editorial in Electrica 
World strikes the same note, as fol 
lows: 


Is it true that meats shrink less and vege- 
tables lose less of their vitamins with electric 
cooking? Is it true that there is less food 
spoilage with electric refrigeration? Is if 
true that clothes washed and ironed at homé 
with electrical appliances last longer? Is if 
true that workers’ and children’s eyes show 
less strain when the lighting is good? 

If all these things are true, then electric 
utilities have a patriotic duty to help the 
public to get more out of their appliances 
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and to keep them in repair. That is today’s 
selling. If it will help in our war effort, 
then sell it. 

We must save food and clothing. We 
must preserve health. As domestic help goes 
into factories we must preserve the strength 
of housewives. 

There may be fewer appliances to sell, 
but never was there a bigger selling job to 


yo when this thing is over the utilities 

will have found a larger place in the hearts 

of the people. Certainly the utilities will 
have learned once more to sell what they 
are in business for—to sell a public service. 

Selling must not stop. 

That’s pretty strongly loaded for 
electricity. Let this neutral writer has- 
ten to add that the gas utilities have 
equally good arguments on their side. 
It’s just a sample of what can be done. 
So don’t be an Old Bull Durham. Dur- 
ing World War I, Old Bull Durham, 
one of the most popular and most wide- 
ly advertised tobacco lines, found 
itself all loaded up with war orders 
and quit advertising. “Why try to sell 
it when you haven’t got it to sell?” 
That seemed to be the argument. Well, 
the war ended. Old Bull Durham never 
came back. Maybe the change in smok- 
ing habits had something to do with 
it, But anyhow, Old Bull Durham 
never came back. There’s a lesson in 
this for all businessmen. 


"yan speaking, the opportu- 
nities to be found in the war situ- 
ation for improving the utility position 
very slightly in some cases, perhaps, 


= 


can be classified in the accompanying 
five categories. (See below. ) 

The first class is probably the most 
important at the moment. We are now 
going through a phase wherein short- 
ages are showing up in all forms of 
utility service. So far, they have not 
been serious. For the immediate fu- 
ture, the general public will suffer little 
inconvenience and may not even notice 
it, except in some areas. 

But hand in hand with this very 
shortage situation is the familiar old 
operating problem of supplying the 
peak demand. Defense activity has ex- 
aggerated the operating peak load for 
many gas and electric companies. In 
the case of transit and telephone com- 
panies the situation is even more seri- 
ous. 

Now, with the prospect of operating 
expenses increasing more and more as 
taxes, supplies, and wages go up, it is 
to the utility’s advantage to get every 
additional revenue dollar it possibly 
can out of the off-peak service. To 
those who are not familiar with the 
economics of utility operations and 
who think that an electric power short- 
age can be helped by simply turning 
off unnecessary house lights in the 
middle of the night, it may seem 
strange even to be discussing ways 
and means of selling more utility serv- 
ice at this time. But it is by very reason 


War-made Opportunities for Utilities 


1. Off-peak service opportunities. 

2. Opportunities for operating economies. 

3. Opportunities for improving the legal status. 
4. Improving employee and public relations. 

5. Post-war market opportunities. 
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of the exaggerated power loads that 
opportunities for developing off-peak 
service are especially helpful to public 
utilities at this time. This is all very 
elementary to utility men, of course. 

There are certain obvious off-peak 
service opportunities which now pre- 
vail for the various public utility com- 
panies. The accompanying list is just 
a general idea. By sharpening his wits, 
many a utility official could doubtless 
think of more detailed off-peak dollar 
revenue opportunities that could be de- 
veloped in his own bailiwick. 


one explanation of the brief list on 

page 469 is in order. There is the 
matter of blackouts. Blackouts occur in 
the nighttime and, for many electric 
companies, during off-peak hours. 
That means a serious loss of residen- 
tial and light commercial revenue 
which the company might otherwise 
use to offset the cheap, large-scale, 
heavy industrial load of the daylight 
hours. 

Consolidated Edison of New York 
city pointed the way along this line 
some months ago. Instead of having 
people hole themselves up in apartment 
house corridors or resident cellars 
around a candle during blackouts, the 
company made helpful and constructive 
suggestions for continuing the normal 
use of interior lighting. Consolidated 
Edison ran page ads in New York 
newspapers, giving simple instructions 
for making inexpensive blackout cur- 
tains that could be used to blackout the 
entire window frame of a dwelling and 
quickly removed, rolled up, and put 
out of the way when not in use. 

In other words, the public was in- 
formed for its own benefit how it 
could continue to enjoy the blessing of 
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normal lighting in its own home dur- 
ing blackouts. Needless to say, if peo- 
ple would use such curtains on all win- 
dows, it would be helpful in offsetting 
the sudden drop in the residential light- 
ing load during blackouts which so 
often occur during off-peak hours. 

There is a possibility — not always 
practical, perhaps—of carrying this 
idea further. There is a possibility of 
actively helping the consumers to ob- 
tain cheap and plentiful blackout ma- 
terial by buying it in quantities and re- 
leasing it at low cost through the util- 
ity merchandising units. Or, if active 
merchandising has not been a policy 
of the utility, it could be done through 
“dealer cooperation.” No matter how it 
is done, the public will take kindly to 
the helpful gesture from its public util- 
ity and the utility will feel the benefit 
on its domestic consumer bills. 

“Blackout parties” are simply sug- 
gestions for social entertainment along 
the same line. Point is that if “black- 
out parties” become a fad during the 
months to come, they will automatical- 
ly result in people securing suitable 
blackout materials for every window 
in the house, not just a shelter room or 
shelter basement. You can’t throw 
much of a party in just the basement, 
as the rotating hosts and hostesses will 
soon find out. 


R2 gas companies the curtailed de- 
livery service and in some cases the 
curtailed operation of large central 
laundry companies suggest a reversion 
to the old family wash tub. And a re- 
version to the old family wash tub will 
mean more gas consumption in terms 
of water heated by gas methods. Since 
most gas-fired automatic water heaters 
these days are of the thermos bottle 
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Off-peak Service Opportunities 


ELectric COMPANIES 


Gas CoMPANIES 


Blackout instructions 
Blackout parties 


Wash-at-home campaign 
Overnight cooking suggestions 


Chartered social service 
Vacation schedules 


“Midnight round tables” 





type, the consumption is spread out 
over long hours and should not of it- 
self create any high-peak problem. 
Each particular gas utility, of course, 
has to determine the advisability for 
such a suggestion in the light of its 
own particular circumstances. 

The shortage of man power is pro- 
ducing many more working wives and 
working daughters—which means less 
help in the kitchen during the daytime. 
This situation would seem to suggest 
that the home service departments of 
gas utilities might compose their cook- 
ing recipes with an eye to dishes which 
require overnight cooking, or of the 
long, slow-burning variety which the 
working housewife can more conven- 
iently fit into her new routine. The 
orthodox method of preparing Boston 
baked beans is an example. 

Transit companies are probably the 
hardest hit of all utilities by war-time 
peak demands. Yet they have an un- 
precedented opportunity to render off- 
peak service with equipment that 
would otherwise lie idle overnight in 
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the barns or garages awaiting the 
morning rush hour. The opportunity is 
the vanishing American pleasure car— 
thousands upon thousands of which 
will be placed up on jacks as their tires 
wear out or as the gasoline scarcity dic- 
tates. 

People crave entertainment during 
war as much as they do during peace 
and, as a matter of sound morale, they 
are entitled to it. This inspires a sug- 
gestion for chartering busses and 
street cars for private parties and pub- 
lic gatherings. Indeed, such chartered 
service will be about the only way older 
people, who are unable to walk or pedal 
bicycles, will get to Sunday or holiday 
picnics or vacation points in the months 
to come. 


NE enterprising transit company is 
already canvassing the business 
houses in its community with the idea 
of working out vacation schedules for 
employees this summer. Obviously, 
such service must be conducted strictly 
on an off-peak basis. But it is equally 
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obvious that much of it can be con- 
ducted in just that manner with re- 
sulting dollars in the cash register 
which otherwise would never have 
gotten there. 

The telephone industry is doubtless 
well aware of its opportunities for de- 
veloping off-peak long-distance and 
even local service. Its advertising liter- 
ature clearly shows an intelligent ap- 
preciation of the necessity for divert- 
ing as much conversation into the eve- 
ning and night hours as can be so di- 
verted. The “midnight round table” 
idea is just a sample of what more 
might be done along this line. 

The great American institution, the 
Business Convention, is probably in 
the dog house for the duration. Busi- 
nessmen who used to travel—with or 
without wives—great distances on an- 
nual pilgrimages for state and national 
conclaves of their industry can do so 
no more. They are too busy. The rail- 
roads are too busy. The family car 
lacks tires. The hotels have no rooms. 

But it follows from this that a good 
deal of the necessary business discus- 
sions that used to be held at such meet- 
ings will have to be done by telephone 
or correspondence. The “midnight 
round table” is simply an organized 
application of the Conference Service 
which telephone companies have been 
rendering for some time. It need not 
be at midnight at all. It could be held 
evening hours or over week-ends. It 
is a device whereby more than two per- 
sons—be they members of a committee 
or simply people having a mutual in- 
terest—can discuss a prearranged sub- 
ject while individually located in far 
distant cities. The same idea can be 
used even in the same community, now 
that business luncheons and daytime 


APR. 9, 1942 


meetings in downtown hotels have 
been curtailed. 


Opportunities for Operating 
Economies 


[’ took the war in its most brutal 
form of savage aerial bombard- 
ment to bring home to the British util- 
ities the full possibility of joint codp- 
eration between utilities. Demolition 
squads and fire-fighting squads of util- 
ity employees in Great Britain were or- 
ganized and operated often without re- 
gard to the segregation of utility main- 
tenance. The employee of a British 
electric undertaking pitched in and 
helped to put out fires on a gas holder. 
Employees of British electric under- 
takings work side by side with em- 
ployees of the British post office in 
safeguarding and rehabilitating elec- 
tric and telephone facilities, respective- 
ly. 

We have not had any such pressure 
on our utility maintenance crews in the 
United States, and let us pray that we 
never will. But American opportunities 
for joint collaboration between vari- 
ous utility companies in repair, main- 
tenance, and precautionary measures 
are present none the less. 

Frederick F. Eichhorn, chairman of 
the Indiana Public Service Commis- 
sion, has already made one forward- 
looking suggestion; namely, that the 
utilities look into the matter of pooling 
supplies and man power. Heretofore, 
if a gas utility and an electric utility— 
not affiliated by any intercorporate re- 
lationship—made use of the same 
meter reader, serious objections might 
have been heard from many quarters. 
The labor people would not like it. Un- 
der some circumstances, there might 
have been some question of violating 
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antitrust legislation through restraint 
of trade or unfair competition. 

But the Attorney General has al- 
ready given indication that the niceties 
of antitrust enforcement will not be 
permitted to stand in the way of any 
industrial codperation which will help 
the nation’s war effort, provided the 
public interest does not suffer. As for 
labor, the utilities need only point to 
the scarcity of experienced man power 
caused by the draft to justify any such 
codperative action. 


re reading of gas and elec- 
tric meters is a possible starting 
point. Whatever else can be done in the 
way of pooling supplies or pooling 
maintenance and repair crews and 
trucks would have to be studied care- 
fully. An electric repairman is certain- 
ly not equipped to monkey with auto- 
matic dial telephone equipment. A tele- 
phone worker, however experienced in 
his own line, would be well advised to 
stay away from certain high-tension 
wire work. Again, there are very many 
items of telephone, electric, and gas 
equipment which are obviously so ex- 
clusive to their own respective service 
that any thought of pooling such sup- 
plies would be impractical on its face. 

On the other hand, some items of re- 
pair and maintenance equipment— 


e 


solder, sizes of wire, ditching and 
trenching machinery—might be suf- 
ficiently interchangeable among gas, 
electric, and telephone utilities as to 
form the basis of a community pool. 
Gas and water companies have some 
pipe problems in common. If anything 
can be done in the way of making one 
repair truck with a single set of tires 
and a versatile crew do emergency duty 
for more than one class of utility emer- 
gency, it is well worth looking into. 
As the months wear on and skilled 
utility employees become still more 
scarce, there is a possibility of averag- 
ing quarterly meter readings for 
monthly bills instead of reading meters 
and making out individual bills every 
month. This might be especially suit- 
able in sparsely populated service areas. 
Maybe out of this war experiments in 
interutility operating practices along 
these codperative lines will be found 
sufficiently valuable to continue in the 
future. War has taught many such les- 
sons of economy and industrial re- 
sourcefulness in the past. 


Opportunities for Improving 
Legal Status 


A operating expenses increase, the 
need for increasing rates or re- 
arranging the rate structure will be- 
come more apparent. This should give 


ficial approval of a multiclass long-distance rate structure 


q “TELEPHONE companies have a splendid chance to get of- 


during the current shortage of telephone toll facilities. It 
seems strange that while passenger railroads, especially in 
Europe, have always been able to offer class service at pre- 
mium rates, telephone communication carriers have never 
been permitted to do more than to differentiate the toll rate 
. between business hours and evening or holiday calls.” 
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many utilities an opportunity to bring 
up the question of sliding-scale, profit- 
sharing rate arrangements — some- 
thing like the well-known Wash- 
ington plan. The fact that the Wash- 
ington plan itself is now being ques- 
tioned by the District of Columbia 
Public Utilities Commission after so 
many years of successful operation 
does not alter the fact that some such 
quasi automatic, regulatory set-up is 
probably the safest and most equitable 
way of providing for sharp variations 
in revenue and operating expenses over 
a period of time. And—unless all signs 
are false—we are certainly in for just 
such violent fluctuations—over a con- 
siderable period of time. 

The transit companies have a special 
opportunity to improve their operating 
position through legislative action. In 
a word, the opportunity lies in the fact 
that a great many private automobiles 
are now off the street. A great many 
more will go off the street. Now is the 
time to push those antiparking re- 
strictions which would have aroused 
an angry chorus of outcries from pri- 
vate automobile users in the good old 
days just gone by. 

Street car motormen and bus drivers 
are already experiencing some relief in 
maintaining their operating schedules 
as a result of curtailed passenger car 
usage. They will feel it a lot more in 
the months to come. The point is that 
more can be done in the way of mak- 
ing this situation permanent while it 
does not mean so much to the motoring 
public. 

This is not to suggest taking any un- 
fair advantage of the American motor- 
ist while his back is turned or his at- 
tention diverted. Most fair-minded 
persons will agree that we have too 
APR. 9, 1942 


long lagged behind in the imposition of 
intelligent restrictions against indis. 
criminate parking in downtown areas 
and in such cities as Washington, 
D. C., where the “open-air garage” 
(meaning parking in the street all 
night) has become an institution. 


B ther mrege companies have a 
splendid chance to get official ap- 
proval of a multiclass long-distance 
rate structure during the current short- BF 
age of telephone toll facilities. It seems 
strange that while passenger railroads, 
especially in Europe, have always been 
able to offer class service at premium 
rates, telephone communication carri- 
ers have never been permitted to do 
more than to differentiate the toll rate 
between business hours and evening or 
holiday calls. 

Why not move now to institute a 
preferred call rate, whereby quicker 
service is obtained for a slightly higher 
rate? That is the difference between 
telegrams and “day letter” wires—why 
not long-distance calls? If necessary, 
the premium on such calls might be 
largely diverted to taxes to help the 
war effort. WPB authorities, now busy 
in Washington trying to ration tele- 
phone service, should be sympathetic to 
such a suggestion under such circum- 
stances. It would at least have the ef- 
fect of making it possible for really 
urgent messages to go through ahead 
of others. When the war is over the re- 
tention of such a preferred toll system 
would unquestionably be of financial 
assistance to the telephone companies. 

A third opportunity for improving 
the legal position of utilities lies in the 
current widespread consideration of 
antisabotage legislation and ordi- 
nances. A recent issue of PUR Execu- 
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Vanishing Appliances Create Utility Service Opportunity 


‘ ‘J F you can’t sell appliances, you can certainly sell service. Turn your 

salesmen into repairmen if it is practical. Organize a systematic 

check-up campaign to keep the old gas range pleasing, the old vacuum 

cleaner wheezing, and the old icebox freezing. And how about a Used 
Appliance Exchange?” 





tive Information Service, the weekly 


5 Washington letter on utility matters, 


stated on this point: 


Utilities should consider their chances of 
getting protective coverage from a number 
of antisabotage, quasi sabotage, and antitire- 
stealing bills and ordinances which are now 
being framed for enactment throughout the 
country. If such legislation (generally in 
the form of increased penalties) is sufficient- 
ly broad, it would cover such losses as dam- 
age to plant facilities, street lights, glass in- 
sulators, and other items which are becom- 
ing increasingly difficult to replace. Big op- 
portunity on this will come with the numer- 
ous special sessions of state legislatures ex- 
pected to be held within coming months. 


In other words, here is a chance to 
put a few teeth in the penalties cover- 
ing acts of violence by gun-toting ju- 
veniles and so-called sportsmen who 
have distingushed themselves in the 
past by target practice on glass insula- 
tors, poles, wires, and other outdoor 
plant facilities. 


Opportunities for Improving 
Employee and Public Relations 
ips of the suggestions above dis- 

cussed would automatically im- 
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prove utility public relations—especial- 
ly such items as giving instructions for 
blackouts. Perhaps even more can be 
done along this line by utilities in co- 
Operating with the Office of Civilian 
Defense. Such measures as providing 
sand piles or locations for sand piles, 
facilitating the distribution of flash 
lights, pumps, and home fire-fighting 
equipment would not be too far afield 
for local utilities if they really want to 
make a hit with the public—and be 
remembered for it. 

There is also the matter of keeping 
the regular personnel satisfied. As 
stated before, skilled man power (and 
some of it that is not so skilled) is go- 
ing to become scarce with the increas- 
ing induction of able-bodied males into 
the armed services. Indeed, man power 
will have to give way to woman power 
in many situations. 

The average utility company natu- 
rally wants to hold the job open for a 
trained employee who has been called 
into service. And that creates a deli- 
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cate employment problem. In cases 
where it is practicable, why not hire a 
relative of the employee instead of hir- 
ing a total stranger or, worse yet, bring- 
ing somebody new into the com- 
munity? There are probably many 
cases where an employee’s wife or sis- 
ter or other unemployed relative could 
do work for the company if not the 
actual work performed by his relative. 
And, by the same token, the extra 
money would be that much more wel- 
come because the male breadwinner has 
been called to the service. Keeping all 
old timers who are eligible for retire- 
ment on the job is another way out of 
the situation. The old timer in many 
cases is glad for the extra year or two 
of full pay. And he is likely to give 
good account of himself on a job that 
is thereby held open for the younger 
man now in uniform. 

Intelligent supervision of such per- 
sonnel practices during the critical 
months ahead is more than a challenge 
to managerial ingenuity. It is a positive 
opportunity for improving employee 
relations. 


Post-war Marketing Opportunities 


URING the depression this writer 
was once chatting with a friend 
in the coffee business. This friend had 
resorted to the very unorthodox prac- 
- tice of making large unsecured loans 
to restaurant operators of questionable 
financial standing. Before the depres- 
sion was over, by a series of defaults 
and oft-postponed foreclosures, this 
coffee importer found himself as much 
in the restaurant business as he was in 
the coffee business. 
“Why did you do this?” I asked. 
“It was simply because I wanted to 
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keep on selling coffee,’ was the 
answer. 

Furthermore, he was well able to 
prove his case. He had found, by ac- 
tual experience, that what losses he ex- 
perienced from bad loans were more 
than offset by the continuation of res- 
taurants in business which used his cof- 
fee but which would have folded up 
long before without financial assist- 
ance. His principal condition for mak- 
ing the loan had been that the restau- 
rant continue in business and continue 
to use his coffee product. When he 
could carry them no longer, he took 
over management, kept the old boss on 
the job if possible, but continued to 
operate—with his own coffee. 

There is, perhaps, a lesson in this for 
public utilities that are loading up on 
defense specialties at an alarming rate. 
The aluminum plants which are spring- 
ing up like mushrooms all over the 
country—even in the most surprising 
areas—are already being called “white 
elephants” by pessimistic prophets of 
the post bellum reconstruction era. 


No obviously, public utilities can- 
not make loans to these alumi- 
num companies to keep them going. 
But they can help them to find new 


markets. Furniture building, home 
construction, trimming, and decoration 
—many lines that never used aluminum 
before or even thought about using it 
may be able to do so after the war. If 
by cooperative effort and research even 
during these war times an electric 
utility is able to bring about the crea- 
tion of such post bellum markets for 
aluminum, it will be clearly to the elec- 
tric utilities’ advantage to do so. 

Nor have some utilities been blind to 
this opportunity. Some weeks ago a 
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representative of a certain large utility 
system had an embarrassing, although 
somewhat amusing, experience along 
this line. He went down to southern 
Virginia and began to nose around and 
ask questions about the construction of 
certain fast, small boats which the 
Navy is developing. Some alert gov- 
ernment officials became suspicious and 
the gentleman in question was politely 
asked for an explanation of his 
curiosity. 

Furthermore, he had a little diffi- 
culty explaining why a man in the elec- 
tric power business should be interest- 
ed in small boat construction, but the 
fact was he was trying to look ahead to 
the possibility of using aluminum for 
hulls. A few years ago marine engi- 
neers would have laughed at the idea 
of aluminum hulls for small speed boat 
construction or even some larger sea 
craft. 

Even today some of them might 
laugh at the idea. Maybe it is imprac- 
ticable and always will be. But the 
utility man in question isn’t overlook- 
ing any bets. He realizes that for every 
new market that can be found for 
aluminum, his company stands a bet- 
ter chance of retaining the business 
of an industry to which it is now heav- 
ily committed to supply electric power. 

Aluminum is just one example. 
There are other materials consum- 
ing great quantities of utility serv- 
ice which have been boomed by the war 
effort and which must find new mar- 
kets thereafter or languish. There are 
other public utilities involved besides 
the electric power industry. The gas 
industry has its specialties. Even 
transit and telephone companies are at 
least indirectly interested in maintain- 
ing the commercial integrity if not 
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prosperity of the communities they 
serve when the war is over. 


Fae utility official knows his own 
situation best. If you happen to be 
such, take a quick look at your own 
large customer list. What companies, 
now heavily served by you, are entirely 
or greatly dependent upon war busi- 
ness? What chances have these com- 
panies to survive in a peace economy? 
To the extent that these companies and 
the employees-which they bring to live 
im your community survive in the POST 
BELLUM era, to that extent may your 
own public utility company have a 
chance to survive in the POST BELLUM 
era. Howcan itbe done? It is impossible 
to generalize, much less particularize, 
in an article such as this. We do know 
this much, however: The post bellum 
era will involve great difficulties, vast 
dislocations, and surprising realign- 
ments in our economic pattern. We 
will witness codperative industrial ac- 
tion to an extent never witnessed be- 
fore. Joint efforts for research, adver- 
tising, or promotion may be the differ- 
ence between swimming or sinking. It 
might not be a bad idea for the man- 
agement of every large public utility 
company to delegate the responsibility 
for making plans and keeping its eyes 
open along this line to some official or 
some committee of officials of that 
company—to function from now on. 

The coffee man wasn’t too proud to 
put his hard cash on the line to keep 
his own customers afloat. There may 
be a moral in this for the utilities. 


— but probably most important of 
these suggestions for stimulating 
post bellum business is the heaven-sent 
tie-in with the government’s efforts to 
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sell Defense Bonds and Stamps to the 
public. It is your patriotic duty to urge 
your customers to buy these essential 
securities and virtually every utility is 
doing so. But when you can connect 
that message with a program that will 
assure you of a nice backlog of domes- 
tic consumer load when the war is over, 
then patriotic duty becomes a pleasure 
indeed. 

It works this way: We know that 
utility customers generally bought 
their utility appliances out of current 
earnings, most of them on the deferred 
payment plan. When they wanted a re- 
frigerator or washing machine they 
saved up for a down payment and 
thereafter managed to keep up instal- 
ment payments out of household budg- 
ets until the appliance was paid for. 
Meanwhile, it used gas or electricity, 
which was also paid for on the month- 
ly bill. 

OK. So now they cannot buy these 
appliances. They want them. But for a 
variety of war-made reasons, they can- 
not get them. Instalment credit has 
been curtailed, appliances restricted, es- 
tablishment of new homes has been 
checkmated, etc. But what are they do- 
ing with that money that would other- 
wise be spent on the purchase of a re- 
frigerator, washing machine, etc.? 
Chances are they are frittering it away 
in a rapidly shrinking market of higher 
and high-priced consumer goods. A lot 
of it is going into entertainment, li- 
quor, etc., and the few remaining con- 
sumer commodities which can be 
bought without restriction. If so, these 
folks are contributing to inflation. 
Probably they are not even getting 
their money’s worth; and the purchase 
price is gone for good as far as the 
utilities are concerned. 
APR. 9, 1942 


Wr that’s your cue, Mr. Utility 
Man. You can help Uncle Sam 
keep this inflation-making spending 
money out of the diminishing con- 
sumer market. You can do this by ex- 
horting your consumers to buy bonds 
as a means of saving and augmenting 
the purchase price of a utility appliance 
for delivery after the emergency. 

Get this picture! Send your cus- 
tomers a bill stuffer or publish a display 
ad showing a beautiful up-to-the-min- 
ute kitchen with every utility appliance 
prominently placed. You will want to 
use your own language, but this is the 
sense of your message to your cus- 
tomers under this picture: 

“Friends and customers: You want 
this modern kitchen in your home! We 
want you to have it. But both of us 
have to wait awhile until a more im- 
portant job is done—Victory for 


American arms. But you can start buy- 
ing this kitchen right now and hasten 
victory at the same time. Here’s 


” 


how. ... 

Then would follow some sort of a 
schedule showing how an $18.75 bond 
every month for so many months will 5 
buy a refrigerator after the war. The 
same with other appliance items. Use 
such slogans as: Buy a Bond Now for 
a Washing Machine Then; or, Have 
That Washing Machine Bought for 
That New Little Home When He 
Comes Back. Impress on them the need 
for associating the particular bond with 
the particular appliance. Maybe it might 
be an idea to work out a complimentary 
“portfolio” for special appliances. In 
short, Uncle Sam needs that dough 
now, and desperately. Your business is 
going to need the load after the war, 
just as desperately. So why don’t you 
two guys get together? . 
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Should the State Commissions 


Help Ration Utility Service? 


Is the War Production Board biting off more than it can 
chew when it undertakes to administer directly the local cur- 
tailments of utility service made necessary by the emergency ? 


By FRANCIS X. WELCH 
TS War Production Board is a 


great organization. It is the re- 
sult of a series of trials and er- 
rors which culminated in tight one- 
man control on the production side of 
America’s war effort. All agree that 
is the most important side right now. 

The WPB is not perfect. It will have 
to be shaken up and reorganized now 
and then, as the hectic development of 
a nation at war demands further 
changes in organization. Such is to be 
expected. But, on the whole, the WPB 
is about as representative a group of 
hard-working, devoted, and generally 
competent public servants as a democ- 
racy in arms could reasonably expect 
to assemble. 

America can be proud of WPB be- 
cause it is a veritable cross-section of 
national unity. It draws from all 
shades of opinion without regard for 
party or race. There are the dollar-a- 
year men. These are men who have 
left lucrative positions in private in- 
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dustry and, in many cases, their per- 
sonal family life in comfortable homes 
throughout the country. They have 
come to Washington to work twelve 
and fourteen hours a day in over- 
crowded government office buildings. 
They sleep a few hours in a room of 
some equally overcrowded hotel, club, 
or boarding house. 

Labor leaders, left-wingers, New 
Deal reformers are equally devoted, 
equally sacrificing, and equally repre- 
sented within the WPB organization. 
It is the one organization in Washing- 
ton today that, by and large, is mak- 
ing an honest effort to steer right down 
the middle of political extremes to- 
ward the sole objective of arming 
America for Armageddon. 

For example, only recently the WPB 
Power Branch was criticized by a 
House committee for being unduly 
partial to the Rural Electrification Ad- 
ministration to the injury of privately 
owned utilities. Yet, there exists, at the 
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same time, criticism of the WPB 
branch for being anti-REA and pro- 
utility. Actually, both public and pri- 
vate ownership are well represented 
on the WPB Power Branch. Its chief, 
J. A. Krug, has no interest in this di- 
vision as such. He is interested in de- 
veloping power for American war 
effort. 


 Pomenceniaesaa criticism of this sort 
speaks for itself. It’s a dogfall. 
The critics stalemate each other; WPB 
is free to go on from there and do its 
job with more confidence than ever. 
By comparison, few other government 
agencies around Washington can show 
such a clear record of disinterested 
loyalty to the solitary objective of 
Victory. May it ever be so. 

But, if we want to be intelligently 
critical of WPB, there is a more prom- 
ising approach. If WPB fails in any 
respect it is not likely to be on grounds 
of personal corruption. That is because 
the WPB just is not manned by the 
venal type of official. Fanatical, per- 
haps—but dishonest, never. Maybe 
an excess of zeal—hardly a deficiency 
of it! WPB sins against public interest 
are more likely to be sins of commis- 
sion rather than omission or studied 
malfeasance. They are more likely to 
be errors of judgment than conspiracy 
to pervert policy. 

But, through its very ambition to 
do a good job, WPB may well get be- 
yond its own depth and do a bad job, 
in some cases at least. That brings 
us to the question of rationing public 
utility service. 


. is difficult to draw a sharp line of 
demarcation between rationing and 
priorities. Essentially, they are the 
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same thing; but we usually speak of 
priorities in the case of raw materials, 
semifinished and finished products 
still moving in wholesale commerce, 
When the market demand exceeds the 
supply anywhere along this manufac- 
turing or wholesale line, it is necessary 
to install a system of preferences 
which we call “priorities.” 

As soon as the goods hit the retail 
dealer’s counter (assuming the de- 
mand still exceeds the supply) the 
word “rationing” is the term more 
commonly used. In the case of public 
utility service, the WPB has so far (in 
its natural gas and telephone orders) 
used the more polite term “curtailment 
of service.” It all means the same 
thing; namely, that the demand is 
greater than the supply and some sys- 
tem of preferences has to be worked 
out. 

Rationing in this retail or ultimate 
consumer sense is obviously and es- 
sentially a local problem. A Federal 
official sitting down behind a desk in 
Washington can promulgate certain 
general rules and guiding principles. 
But it is the clerk at the grocery counter 
who hands out the sugar and other 
scarce food items ; the man at the filling 
station pump, the dealer in the auto- 
mobile and tire store who has the di- 
rect contact with the retail rationing 
problem. Whether these retail dealers 
are playing the game according to the 
rules, and whether they are correctly 
interpreting various aspects of the 
rules—these are matters which require 
local supervision. It simply cannot be 
done from Washington nor by any 
newly organized special police force 
operating out of Washington. 

The Office of Price Administration 
recognized this peculiarly local char- 
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acter of rationing administration when 
it set up a series of local boards to 
handle rationing of tires, sugar, and 
so forth. In the case of sugar, for ex- 
ample, the OPA chief, Leon Hender- 
son, enlisted the aid of the school 
teachers of the nation. He knew that 
the teachers know the domestic set-up 
in the local community better than 
anybody he could dispatch from Wash- 
ington. 


ergs of the increasing variety 
of things that are going to be ra- 
tioned, it is probably not feasible to 
have one rationing organization to 
take care of the distribution of all 
scarce commodities. At the present 
writing, at least three Federal organi- 
zations are engaged in administering 
different rationing regulations. The 
WPB has already undertaken the re- 
sponsibility for curtailing gas, electric, 
and telephone service to the mild ex- 
tent necessary so far. The OPA, as 
we have seen, is rationing certain con- 
sumer commodities. The Office of De- 
fense Transportation (under the lead- 
ership of Joseph B. Eastman) is as- 
sisting WPB in the allocation of new 
truck sales, while the Office of Petrole- 
um Codrdinator (Mr. Ickes) is han- 
dling the gasoline and fuel oil shortage. 

Now it is perfectly clear that no 
newly created local board of adminis- 


tration would know enough about the 
mechanics of public utility operations 
to make an intelligent job of rationing 
utility service. Such a delicate admin- 
istrative job requires technical skill 
and experienced background. It can- 
not be turned over to the school teach- 
ers, nor to some community board of 
public-spirited citizens. 

OPA, in creating a series of local 
tire rationing boards, had no other 
choice. It was a completely new and 
uncharted field for administrative ac- 
tion. There did not exist any state or 
local agency, already on the ground, 
to take over rationing duties. 

But such is not the case in the field 
of rationing public utility service. If 
the OPA organization pattern were 
followed in rationing utility service, 
what would it mean? It would mean 
superimposing a new and expensive 
hierarchy of Federal bureaucracy upon 
an existing regulatory set-up which 
has heretofore functioned very well. 
It would mean the diversion of many 
man hours from necessary war effort 
and essential civilian service for the 
purpose of making out duplicate re- 
ports and figuring out jurisdictional 
boundaries. It would mean the crea- 
tion of one more boss for the utility 
industries, with the danger that it 
might result in a case of too many 
cooks. 


of administration would know enough about the mechanics 


q “Now it is perfectly clear that no newly created local board 


of public utility operations to make an intelligent job of ra- 
tioning utility service. Such a delicate administrative job 
requires technical skill and experienced background. It can- 
not be turned over to the school teachers, nor to some com- 
munity board of public-spirited citizens.” 
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N’ the state public service com- 
missions in most jurisdictions 
are already on the ground. They are 
skilled and experienced in dealing with 
utility regulation. Service rationing 
would be only a new phase of a prob- 
lem with which they have had a long 
familiarity. They could handle it all 
right at less expense to the taxpayers 
and to the companies. 

This does not mean, of course, that 
the state commissions should get in 
the way of the WPB or attempt to 
interpose their own judgments on 
necessary war measures relating to 
utility service. That is exclusively the 
responsibility of WPB. It is a respon- 
sibility with which no outside agency 
—-state, Federal, or municipal—should 
interfere in the slightest degree. 


Furthermore, the state commissions 
will recognize the necessity for such 
unquestioned leadership on the part of 


WPB, as we shall presently see from 
correspondence which this writer has 
received from the chairmen of a num- 
ber of them. 

No, it is not a question of quibbling 
over jurisdiction. It is a question of 
how best to secure codperation. It is 
a question of making haste in admin- 
istering necessary emergency regula- 
tions by the very common-sense meth- 
od of taking advantage of readily 
available instruments of administra- 
tion. 

The state commissions recognize the 
spot in which the WPB is placed— 
that it must make drastic decisions al- 
most overnight—that it cannot waste 
valuable time standing around wait- 
ing for some advisory committee of 
state public service commissions to 
pass on the desirability of proposed 
rationing regulation. No, the day for 
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indiscriminate advisory functions and 
deliberative head scratching is past. 
The day for action is present. The 
state commissions only want to know 
what they can do to help. And a ques- 
tion WPB must determine is whether 
it can get ahead faster ‘without such 
help. 

The February 20th issue of PUR 
Executive Information Service, a 
weekly Washington letter on utility 
matters, stated the matter quite suc- 
cinctly as follows: 


State commissioners realize that WPB 
must act promptly and thoroughly—has no 
time for consultation or argument. They say 
they would not stand in the way—only want 
to help if told what to do. But state commis- 
sions are not even mentioned in the WPB 
natural gas restrictive order and the WPB 
telephone rationing order . 

State officials say that ‘WPB could have 
coéperation of the state commissions for the 
asking. Probably WPB will eventually have 
to enlist state aid in inspecting, enforcing, 
and supervising utility service rationing 
orders. Lack of foresight in failing to con- 
sider this angle may prove WPB adminis- 
trative blunder. 

It will be noted from the foregoing 
quoted passage that the two WPB ra- 
tioning orders did not even mention 
the state commissions by name. Such 
recognition would at least have been 


diplomatic. 


S a matter of practice, however, 
WPB did see that seasonable 
notice of these orders was dispatched 
to the various state regulatory com- 
missions, together with a general plea 
for codperative action. More recently, 
a representative of the WPB conferred 
in Washington with a committee of 
the National Association of Railroad 
and Utilities Commissioners as to 
means for improving coOperative ac- 
tion between the Federal and state 
agencies in this field. Such perfunctory 
amenities were about as far as any 
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movement in this direction had gone 
when these lines were written. 

In other words, it is quite obvious 
from the language of the WPB orders 
issued to date (on gas and telephone 
service, respectively) that WPB feels 
it can handle this job from Washing- 
ton without any assistance from the 
state commissions. If so, WPB may 
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be in for some shocks; and the war 
effort is not going to be helped thereby. 

It is a fair question to ask at this 
point why the WPB cannot handle 
everything from Washington? Why 
cannot the WPB simply lay down gen- 
eral rules and leave enforcement to be 
a matter of direct contact between 
WPB and the public utility compa- 
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nies? To answer those questions we 
have only to go to the orders them- 
selves. 

First of all, how is WPB going to 
tell whether public utilities are actually 
obeying the orders? As hinted above, 
it would be an impracticable expense 
to hire a corps of special inspectors— 
strangers in the various communities 
they visit—to run all over the country 
for the sole purpose of policing these 
orders. 


W: may reasonably expect pretty 
nearly 100 per cent voluntary co- 


Operation from the public utility com- 
panies, assuming that they understand 
the orders. But there are bound to be 
cases of misunderstanding, misinter- 
pretation, and downright ignorance, 
especially in the case of small back- 
woods concerns in the hinterlands. Al- 
most any utility equipment manufac- 
turing official could give you instances, 
offhand, of the amusing naiveté of 
some of their operating utility custom- 
ers—such as the one-man electric com- 
pany which persists in ordering equip- 
ment items out of a 3-year-old cata- 
logue with all the confidence and im- 
patience that marked the buyer’s mar- 
ket of 1939. 

The state commissions know util- 
ities in their jurisdiction. They know 
the men and women who operate them. 
In many cases they know them by their 
first names. It would be a comparative- 
ly simple thing for them to make a 
rigid check-up of compliance on any 
order the WPB cared to get out— 
after first seeing that every company 
under its jurisdiction was properly in- 
formed. WPB could receive these com- 
pliance reports within a week, if neces- 
sary. It could then rest assured that 
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compliance in such and such a state 
was 100 per cent, or 95 per cent, or 
whatever the case might be. Why does 
WPB turn its nose up at such a valu- 
able instrument of administrative as- 
sistance ? 

And suppose a public utility compa- 
ny refuses to comply with a curtailment 
order—not outright defiance, but 
simply hems and haws and argues. Is 
the Federal government in a position 
to secure prompt and effective enforce- 
ment in such a case? Let us see. The 
WPB gasrationing order (L-31) is- 
sued February 18, 1942, contains a 
section on violations. This section says 
that any person who wilfully violates 
the provisions of the order “may be 
prohibited from delivering or receiv- 
ing gas or any other material subject 
to allocation.” 

Now how in the world would that 
cure the situation? You stop the utility 
from doing business—then what? It 
might penalize the utility but it would 
penalize its customers a lot more. It 
might seriously embarrass the war ef- 
fort if such foolish steps were taken. 
We can assume that the WPB would 
never resort to such silly action. That 
type of enforcement is ridiculous on 
its face. 

The WPB gas order further hints 
that additional action might be taken, 
“including a recommendation” for 
criminal prosecution. Under the many 
war-time emergency laws the Justice 
Department could eventually find one 
under which the Attorney General 
could proceed in Federal court. The 
culprit would finally be disciplined by 
fine or imprisonment, or both. 

But such deliberative action is 
scarcely of a quality commensurate 
with the importance of these emergen- 
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cy measures. The public utility that 
violates these regulations must be 
stopped at once! The state commis- 
sions could readily jump into such a 
gap and secure immediate enforcement 
by mandatory injunctive action, which 
practically all state public utility regu- 
latory laws provide. Incidentally, the 
WPB telephone rationing order of 
March 2nd (L-50) does not even con- 
tain a section on violations or penalties. 


S° much for violations. What about 
interpretation? In the WPB order 
L-50, telephone companies are ordered 
to discontinue the installation of ex- 
tension phones in residences “except 
when such extensions are necessary 
for the use of those who are charged 
with the responsibility for the public 
health, welfare, or security.”” Who is 
to decide this ? Here is another of those 
questions which cannot be decided in 
every instance from a desk in far- 
away Washington, D. C. 

We may assume from the outset 
that the telephone companies do not 
want to take the responsibility for cur- 
tailing service to their own customers. 
But the state public service commis- 
sions are in a position to handle this 
matter quickly and easily, in the first 
instance at least. 

The state commission could check 
an application by a doctor, a sheriff, or 


some other prospective subscriber that 
would fall under the category of eligi- 
bility. After a brief examination of 
the merits of the case, it could render 
a decision as to whether an extension 
phone ought to be allowed. If the cus- 
tomer is dissatisfied he might appeal 
to. WPB in Washington. But the 
chances are that such appeals would be 
few. By the same token, the WPB, 
which certainly has enough more im- 
portant matters to take care of, is re- 
lieved of many headaches that accom- 
pany such routine administration. 

If a serious question of policy de- 
veloped, WPB could get out a supple- 
mental interpretation of what consti- 
tutes public health, safety, and so 
forth. It has frequently issued such 
interpretations in the past with respect 
to priority orders. Such supplemental 
interpretations would guide and be 
binding upon the action of the state 
public service commission. 


A there is the question of check- 
ing inventories of equipment and 
materials, which has been and will con- 
tinue to be the subject of such WPB 
orders. Of course, public utilities are 
already sending in periodical reports 
to WPB on the status of their various 
inventories of equipment and supplies. 
But how in the world can WPB ac- 
tually check how many meters such 


e 


need for more SELECTIVE application will become more neces- 


q “WHEN these rationing orders become more intensive, the 


sary. It is all very well for the WPB in Washington to for- 
mulate guiding principles; but they will have to be broad 
and elastic, almost in proportion to their drastic effect. Noth- 
ing could be more harmful than to have some Federal gov- 
ernment body go off half-cocked with blunderbuss orders 
in the form of industry-wide blanket mandates.” 
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a company has on hand, how much 
wire, how much of this, that, and the 
other? 

The state commissions have been do- 
ing work along this line for years. It 
might not even involve as much paper 
work as an extra carbon copy of the 
report which the utility companies send 
to WPB. It might only involve a re- 
quest by the WPB to a state commis- 
sion to make a check in cases where 
there was reason to believe something 
might be wrong. The utilities would 
appreciate soon enough the fact that 
the state commissions were on the job 
and would be correspondingly careful. 

There is hardly space in an article 
such .as this to examine the full scope 
of possibilities for “codperative” ad- 
ministration by the state commissions 
with the WPB. Such items as the ex- 
istence of stand-by fuel facilities in 
the curtailment of natural gas. Such 
items as the periodic growth or dimi- 
nution of various classes of consump- 
tion and patronage. Such items as the 
physical progress of plant construction 
or outside distribution facilities. These 
are all tangible, down-to-earth investi- 
gations of fact which are bound to 
affect the policy of curtailment of util- 
ity service. They can only be intelli- 
gently dealt with by experienced local 
supervision. 

As we have seen, the WPB ration- 
ing orders have, so far, been quite mild. 
But as the war emergency bites deeper, 
the rationing restrictions are going to 
become more drastic. And as they be- 
come more drastic, the need for intel- 
ligent local supervision will become 
more pressing. It may well be that the 
WPB will finally be compelled, by 
force of necessity, to enlist the active 
and avowed assistance of the state com- 
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missions. By that time the codperatiyy 
spirit of some of the state board 
might be dulled by WPB’s present a 
titude of ignoring it. 

As these lines are written, there ar 
rumors that the WPB is planning t 
cut off all new telephone subscriber 
except certain preferred classes eligib 
for rationed subscription. Similar stey 
may be in order for gas and electri 
consumers. Surely we will have mor 
of these restrictions. 

When these rationing orders becom 
more intensive, the need for mor 
selective application will become mor 
necessary. It is all very well for the 
WPB in Washington to formulate 
guiding principles; but they will have 
to be broad and elastic, almost in pro. 
portion to their drastic effect. Nothing 
could be more harmful than to have 
some Federal government body go of 
half-cocked with blunderbuss orders 
in the form of industry-wide blanke 
mandates. For example, consider af 
order directing all telephone compa; 
nies to tear out all extra telephone ex. 
tensions from residential subscribers 
In some cities this might be desirable 
In other cities the supply and servic: 
situation might be such that it would 
be positively an expensive nuisance 
Such an order might well put some 
companies to needless expense of re 
moving equipment that is not required 
or could not be used for new exter 
sions, even if they were required, with- 
out expensive rehabilitation. 


F INALLY, there is the possibility that 
rationing utility service may reach 
the ultimate step—rationing domestic 
consumption. We don’t think it will 
right now. Great Britain, under even 
more pressing circumstances than ow! 
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own, has found rationing utility serv- who can tell what will happen? Here 
ice on the consumer’s premises to be is where it is difficult to see how the 
impracticable. But if it is a long war, WPB can avoid calling in the state 
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commissions to act as WPB agents 
or something like that. The commis- 
sions will be needed in policing cus- 
tomer compliance with drastic service 
curtailment orders. 

Indeed, it is quite likely that, in some 
communities, the congestion of tele- 
phone switchboard traffic may eventu- 
ally reach such proportion that some 
arrangement will have to be made for 
curtailing the holding time on local 
calls. If local calls can be cut down in 
time and frequency to a reasonable pro- 
portion, telephone subscribers might 
actually receive just as good if not 
better service than they received be- 
fore, even though it may be necessary 
to systematically regrade (a polite 
word for “degrade”) present individ- 
ual line service to party-line service. 

Such an arrangement would ob- 
viously call for a certain amount of 
supervision of subscriber calls, which 
is a delicate operation in itself. Here 
is where the company could make ef- 
fective use of the state commission’s 
authority, where disciplinary measures 
were indicated. It would be the state 
commission—not the telephone compa- 
ny—which would dispatch a little note 
to old Mrs. So-and-So and tell her, 
politely, that it is in the interest of na- 
tional defense that she stop gabbing 
all day about nothing with her neighbor 
who lives only across the street from 
her. 

In other words, there is a splendid 
opportunity here not only for the state 
commissions but for their central or- 
ganization, the National Association 
of Railroad and Utilities Commission- 
ers, to serve the best interests of the 
nation. Heretofore, these state com- 
missions have seemed to be steadily 
dropping out of the picture, eclipsed 
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by the war emergency which tends to 
federalize everything. 


i Sam cannot do everything 
and do it well. The more jobs 
we find for the state and local govern. 
ments to do, the better it will be for 
Uncle Sam and everyone else. State 
commissions have been sensitive about 
the past regulatory trend toward Wash. 
ington. Here is their chance to get in 
some effective pitching. 

How do the state commissions feel 
about this? This writer corresponded 
with a number of them recently—to be 
exact, with the chairmen of seventeen 
state commissions and the District of 
Columbia, affected by the WPB nat- 
ural gas rationing order. 

To a man, the chairmen who wrote 
to me on this situation pledged the 
whole-hearted codperation of their 
commissions. To a man they conceded 
that Federal interest in securing neces- 
sary economies of operation from the 
public utilities of the nation was para- 
mount to any regulatory right of the 
state or local government. 

It was quite clear that none of these 
state commission chairmen thought of 
the matter in terms of quibbling over 
jurisdictional niceties with the Federal 
government. It was quite clear that 
their sole concern was whether a better 
job could be done with or without the 
assistance of the state regulatory 
boards. This attitude is expressed in 
the following passage extracted from 
a letter of Hugh White, president of 
the Alabama Public Service Commis- 
sion. He said: 


The WPB has already advised our com- 
mission as to the limitation order L-31 re- 
lating to curtailment of the consumption of 
natural gas and furnished us with copy of 
such order. We have been, requested to co- 
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Rationing Requires More Regulation 


CC As we have seen, the WPB rationing orders have, so far, been 

quite mild. But as the war emergency bites deeper, the ra- 

tioning restrictions are going to become more drastic. And as they 

become more drastic, the need for intelligent local supervision will 
become more pressing.” 





Operate with the WPB in its efforts to ad- 
minister the regulation under such order and 
we will be glad to do so. 

This policy was followed several months 
ago with respect to the curtailment of power 
in our territory provided by public and 
private power utilities. 

If and when the order rationing telephone 
service is issued by the WPB, we anticipate 
it will follow the same policy. I do not be- 
lieve that these regulations could effectively 
be administered through local rationing 
boards such as the OPA sugar-tire-auto set- 
u 


p. 
If any such WPB regulations conflict with 


positive orders of our commission, our 
orders, under the law and as a matter of 
common sense, must yield to the WPB regu- 
lations. 


A similar attitude was expressed by 
Steuart Purcell, chairman of the Mary- 
land Public Service Commission. His 
willingness to codperate is expressed in 
the following language : 


This commission is ready to codperate 
fully with Federal authorities in making ef- 
fective, with the least possible inconvenience 
to the public, such rationing of the services 
which we regulate as may be found neces- 
sary to meet war needs. 

_ We believe the state commissions are par- 
ticularly well prepared to administer any 
such restrictions intelligently and economi- 
cally and that, when willing to assume such 
obligation, there should be no need for crea- 
tion of Federal local rationing boards. 
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Again, there is the following whole- 
hearted desire to codperate voiced by 
Chairman John D. Biggs of the IlIli- 
nois Commerce Commission, as fol- 
lows: 

Under the present conditions of emer- 
gency, this commission considers that it has 

a duty and an obligation to do everything 

reasonably required to promote matters af- 

fecting national defense, and is endeavoring 


to cooperate with the established govern- 
mental agencies in such matters. 


N the other hand, there are state 
commission chairmen, equally 
desirous to codperate with anything 
the Federal government or the WPB 
sees fit to do, but quite frank in ex- 
pressing doubts as to whether the 
WPB is on the right administrative 
track to date. Some hint of this is seen 
even in the above passages quoted from 
letters of Chairman Purcell of Mary- 
land and President White of Alabama. 
Some other state chairmen spoke so 
positively about the “grave mistake in 
policy” WPB is making that they felt 
constrained to request that their cor- 
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respondence be kept in strict confidence. 
One forthright reply by a state com- 
mission chairman, who has evidently 
been doing some serious thinking along 
this line, comes from Chairman Fred- 
erick F. Eichhorn of the Indiana Pub- 
lic Service Commission. He stated: 


Your inquiry of February 18th relative 
to the orders restricting use of utility serv- 
ice appears to me as one that might well be 
seriously considered by all members of state 
commissions. The fact that these regulations 
are in direct conflict with state statutes, of 
course, is important. However, my under- 
standing is that during the last war matters 
of this kind arose and it was held by some 
courts that war-time conditions arising there- 
under were not sufficient justification for 
state commissions refusing to require utili- 
ties to extend service. But, the fact remains, 
these cases may still arise and will, of neces- 
sity, have to be decided and that they must 
be decided by state commissions. It would 
seem to follow from this that codperation 
with state commission in the promulgation 
of such orders as well as the policing which 
must follow, would be the ideal, efficient, 
and satisfactory way of handling. ... 

It is the opinion of the Indiana commis- 
sion that codperation is essential and should 
be had. 


Likewise, Frederick Stuech, chair- 
man of the Missouri Public Service 
Commission, has this to say: 


I have asked the other members of the 
Missouri Public Service Commission to 
read your letter and express an opinion 
based upon the questions which you have 
asked. It is our consensus of opinion that: 

1. The distribution of service and the 
protection of resources are very vital 
to the Victory Program, and state 
regulatory bodies ought, where possi- 
ble, to cooperate and aid in every way 
possible the integration of the war ef- 
fort that the earliest complete victory 
may be had. 

2. We feel that it is a mistake for the 
Federal government to undertake to 
adopt the regulation of distribution of 
service and protection of resources to 
the exclusion of the regulatory or- 
ganization of the various states for 
the reason that such state organiza- 
tions have a presently existing per- 
sonnel much more capable of dealing 
with the various problems than will a 
personnel of the Federal authority 
which has been hastily set up. For 
example, our engineer in charge of 
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the Gas and Water Department of thi; 
commission has been associated with 
this commission’s regulatory power 
over the distribution of gas for mon 
than twenty-five years. 


An emergency personnel set up by the 
Federal government which undertakes to 
take over the regulatory powers of the 
state regulatory bodies will, in our judg. 
ment, bring us to considerable grief later 
on, 

The attitude of the California com- 
mission in going ahead and laying plans 
for the conservation of utility service 
under emergency conditions, long be- 
fore the Federal government was even 
organized to do anything about the 
matter, has already been analyzed in 
these pages (Pustic UTILITIES Fort- 
NIGHTLY, February 26, 1942, page 
306). As an example of what a state 
commission can do in intelligent plan- 
ning of emergency regulation, the ac- 
complishments of the California com- 
mission to date could certainly qualify. 


ima Chairman Walter R. Mc- 
Donald of the Georgia Public Serv- 
ice Commission has felt that this mat- 
ter was important enough to go beyond 
the orbit of his own commission and 
to seek some expression of unified 
policy from commissions of sister 
states. It was as the result of the initia- 
tive and interest of such state commis- 
sioners as Chairman McDonald that 
the National Association of Railroad 
and Utilities Commissioners has taken 
steps and is still taking steps to explore 
possibilities for further codperative 
action between the state and Federal 
agencies. 

The chairman of the Georgia com- 
mission likewise caused to be sent to 
“all public service commissioners of 
the ten southern states” a convocation 
notice of the meeting to be held in At- 
lanta beginning February 27th to con- 
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sider, among other things, the follow- 
ing: 


As you know the power section of the 
War Production Board has recently issued 
limitation order L-31 involving at least four 
of our states and we can look for similar 
limitations with respect to other utilities 
service, especially electricity and telephone. 
Certain phases of such limitation must be 
handled on a nation-wide basis, but much 
of the enforcement can be efficiently and 
economically handled through existing state 
agencies, and closer codperation in counsel in 
advance of promulgation of such orders 
would result in better understanding and co- 
éperation on the part of the public. 


And the WPB is not the only Fed- 
eral war organization that will need 
the active codperation of the state com- 
missions. The Office of Defense Trans- 
portation and the Office of Civilian 
Defense will find a useful local aid to 
the administration of their respective 
functions if they will but explore the 
possibilities. 


HERE is the matter of standard- 

izing air-raid and other civilian 
defense precautions of public utilities. 
How will OCD know, assuming that 
it wants to know, whether the essential 
and vital public service companies 
throughout the nation have actually 
taken precautions against air raids, 
sabotage, and other matters? And 
where companies want to take precau- 


tions, what better centralizing device 
for distributing and standardizing ef- 
fective information along this line can 
be found than in the state public serv- 
ice commissions ? 

In Great Britain it was found neces- 
sary for utilities of different types to 
pool their repair, maintenance, and de- 
molition crews for purposes of mutual 
defense against enemy action. Are the 
state commissions not in an ideal po- 
sition to organize such pools, not only 
in one community but in all commu- 
nities throughout the states? Project- 
ing possibilities further, through the 
NARUC such organized effort can be 
created not only in one state but in 
many states. 


N short, the state commissions and 
their national organization, the 
NARUC, constitute a “natural” set- 
up for codperative action with the Fed- 
eral government. Every day the WPB 
and other Federal agencies fail to take 
advantage of this natural set-up is a 
day wasted in securing the most com- 
plete and effective emergency regula- 
tion of utilities. The state commissions 
are ready. The next move is up to the 
Federal agencies and it is later than 
we think. 





aigl “pore enterprise made America and we all know that, ex- 
cept for the brakes put on business during these last ten 
years, we would have been better prepared to turn to military 
production when the emergency arose. We would have had 
greater inventiveness, ingenuity, and expansion. Our idle bil- 
lions of dollars would have been a stimulus instead of a prob- 
lem. In all probability, stockpiles would have been built higher 
than they are, and in a dozen other ways there would have re- 
sulted less need for the American people now to pull in their 
belts and do without so much they want and need.” 


—WAL_TER D. FULLER, 


President, Curtis Publishing Company. 
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Aluminum Output Reaches 
For New Power 


As Americans are called upon to “raise our sights” 
in stepping up war production, the problem of find- 
ing more electric power and gas for more alumi- 
num and magnesium becomes increasingly acute. 


By T. N. SANDIFER 


the latest, aluminum production 

in the United States is scheduled 
to attain a peak capacity annually of 
2,100,000,000 pounds. The increased 
output represented in building to that 
total per year is roughly equivalent to 
providing the war industries of the 
United States, within the next twelve 
months or so, with two aluminum in- 
dustries of the 1939 size. 

This increase, just decided upon by 
the War Production Board, entails an 
expansion program to be pyramided on 
present facilities capable of produc- 
ing 850,000,000 pounds of aluminum, 
and an initial expansion adopted early 
in the past year, and now under way, 
of 640,000,000. It contemplates a sec- 
ond expansion of 640,000,000, and 
this, in turn, it has just been revealed, 
will impinge on the nation’s power fa- 
cilities in a way that will only be real- 
ized by the public later. 
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B tei now and early 1943 at 


Briefly the new increase in aluminum 
production will alone call for about 
1,000,000 kilowatts of electricity con- 
stantly available for operation of plants 
and related facilities. Further, this 
enormous expansion of new plants very 
likely will drain power resources not 
hitherto involved in aluminum produc- 
tion to any extent, if at all—for reasons 
to be stated. Coupled closely with this 
program, also, is a plan for stepping 
up magnesium production from a level 
of 33,000,000 pounds in 1941 to 725, 
000,000 by the time the aluminum pro- 
duction peak is reached. The latter pro- 
gram holds vast new potentialities for 
industrial demands on the national gas 


supply. 


Beers for the larger part of 
the augmented aluminum pro- 
duction facilities—the ingot production 
at least—have been let or are rapidly 
being let, and construction is under 
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ay. Here, however, the government 


might discourage any private venture 


in such a field—the fact that this new 
onstruction is now reaching into high- 
ost power. This may explain to a large 
ixtent why the current expansion of 
lant facilities is almost entirely, ac- 
ording to information, a government 
projection. Available power is insepa- 
ably coupled as a basic consideration 
vith aluminum ingot production. Up 
o now, in expanding production for 
his metal, it was possible to couple new 
plants with low-cost power. 

In meeting the demand for alumi- 
mum necessary to build 125,000 air- 
raft for the armed services of the 

nited States and our associated na- 
ions, the country has been very thor- 
oughly combed for blocks of low-cost 
power in sufficient size to meet such 

eeds. The low-cost power available 
for this purpose for both this year and 
ext, according to informed sources, 
as now been absorbed in operations 
and additional facilities already com- 
mitted. 

From here out, accordingly, the 
prospect is that new aluminum ingot 
production will be laid out in areas 
that, from the practical standpoint of 
private operation for profit, would un- 
doubtedly be ruled out under other 
conditions. When the new aluminum 
program was decided upon, however, 
the War Production Board adopted a 
policy that will govern, in all proba- 
bility, all future war production of the 
government—a policy laid down by 
William Batt, chief of the materials 
branch of the WPB, in these words: 

In the construction of facilities to increase 


the available supply of critical materials, 
it will be the policy of the requirements 
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committee to give secondary consideration 
to the dollar cost of the additional facili- 
ties, and to give primary consideration to 
the quantity of scarce materials needed in 
their construction and the consumption of 
time needed for the facilities to start pro- 
duction. 

Elaborating this declaration, Mr. 
Batt commented: “In this whole ex- 
pansion program one of the determin- 
ing factors is the question as to whether 
you can get enough material. There 
is no question about having enough 
money, but whether you can get enough 
materials ; that is the critical question.” 


K*2 of the aluminum plants so far 

set up, using low-cost power avail- 
able at the time, has been one that 
would be judged efficient by peace-time 
standards, in that it can be operated 
economically either in the present emer- 
gency or in normal times; but plants 
located now are, it is expected, to be 
laid out as admittedly high-cost plants. 
For that reason the hang-the-cost idea 
will be more and more to the front, and 
necessarily in this case. 

The relationship of power to alumi- 
num cost is fairly well known, but can 
be expressed, according to one source, 
as about one cent additional for each 
added mill of power cost. Plants hither- 
to have been sited in areas affording 
them power at 2, 24, or 23 mills. Plants 
face the prospect in some areas of pow- 
er cost ranging from 6 up to 7 mills; 
yet some such areas do afford blocks 
of available power. 

The problem the government must 
decide is primarily one of power cost, 
if the long view is taken. Considering 
only war factors, the policy just out- 
lined would indicate that the plants will 
be located wherever power is available, 
at whatever cost, and in conformity to 
strategic or tactical possibilities, such 
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Ratio of Power Use to Aluminum Production 


eat Sine relationship of power to aluminum cost is fairly well 

known, but can be expressed, according to one source, as 

about one cent additional for each added mill of power cost. Plants 

hitherto have been sited in areas affording them power at 2, 24, 
or 2% mills.” 





as the liability to attack. By availability, 
in the absence of official clarification, 
it may be assumed is meant sufficient 
power twenty-four hours per day, after 
all possible local demands already per- 
manently fixed have been met, with a 
due margin for any sudden emergency 
demand that might have to be supplied. 

The power required in the new pro- 
gram involves both that for ingot and 
also for fabricating facilities. Due to 
military and other reasons the locations 
decided on, or about to be determined, 
have been omitted from any official 
announcements. However, it can be 
stated that wherever such plants are 
found there is inherent in the fact some 
possible civilian dislocations. 

One official put the matter rather 
euphemistically : “I think undoubtedly 
this is one of the first real contributions 
of civilian life, to supply the current 
for these war efforts.” 

The same official conceded that while 
it does not necessarily mean a raid on 
power available in such areas for the 
civilian population, “It may.” 
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HE figures on such inroads doubt- 

less will be calculated at a later 
date, because there is already in the 
wind at Washington some idea of ra- 
tioning power and gas consumption in 
certain areas when it comes to such a 
stage that rationing appears necessary 
to meet war production power needs. 
There is, of course, rationing now, to 
the extent that new consumers have 
been shut off in some sections, and 
expansion of existing installations 
barred in others. 

Meantime, it can be hazarded that 
the extra power, the “mill” already un- 
der discussion, is going to come out 
of civilian consumption, or at least a 
major part of it will. Analyzing where 
this mill may be derived, as a spokes- 
man did at Washington, it does not 
necessarily mean that the housewife 
has to give up the electric iron, or the 
vacuum cleaner, or other electrical 
appliances. But it may mean a curb on 
power for what are, or may be, classi- 
fied as nonessential industries. 

For a practical illustration the cur- 
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tailment program in the Southeast last 
fall may serve; in fact, there is good 
reason to believe that the civilians in 
that sector may one day be joined by 
those of other areas in the experiences 
that marked the power curtailments of 
the period. It may almost be predicted 
that the aluminum expansion now un- 
der way almost certainly will demand, 
sooner or later, either temporary or 
extended restrictions in given areas on 
civilian power consumption among 
present power users, as distinguished 
from potential customers of utilities 
who are for the time barred from ob- 
taining service through war expedients. 

Where such inconveniences, or even 
sacrifices, are likely to be asked will 
best be indicated when the list of plant 
sites is finally made public. There is 
some expectation that it will be issued 
when the final choice of sites has been 
completed and construction under way. 
Nor has there been any indication as 
to tangible reductions of power to be 
sought among civilian users. 


i. question already is rife, and 
as yet unanswered to the satisfac- 
tion of many civilians, as to whether 
the so-called ““War Time” or, as some 
term it, “Roosevelt Time” really serves 
its avowed purpose. Whether it does 
or not, the future curtailments involved 
in the expanded production under dis- 
cussion may take the form, conceiva- 
bly, of further advancing the clock na- 
tionally or in a given area, or in arbi- 
trary current reductions at given times 
in a specified locality or geographical 
power net zone. There are a number of 
ways of meeting the problem. 

Apart from the power needs antici- 
pated for providing aluminum, there 
now comes the further requirement 
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under the magnesium production in- 
crease referred to. Production of this 
commodity in this country ran to 33,- 
000,000 pounds in 1941. It is now to 
go from this rate of approximately 
2,500,000 pounds per month to 60,- 
000,000 pounds per month. Of the 
total production facilities, those for 
54,000,000 pounds have been com- 
pleted and some 400,000,000 are under 
construction. 

Two methods of production are be- 
ing or will be utilized in this produc- 
tion; the larger part by electrolysis of 
magnesium chloride, and the other 
using the carbo-thermal process con- 
trolled under patents in use at the Per- 
manente plant in the Southwest. What 
the War Production Board is still seek- 
ing is a process calling for less current, 
in view of the already heavy power 
demands. 

These two methods are the result of 
research, including studies by the Na- 
tional Academy of Sciences, as well as 
others. Nevertheless, contracts have 
been awarded six companies in the 
United States for design of plants to 
produce magnesium by the ferrosilicon 
process, with a combined capacity of 
157,000,000 pounds annually, all but 
one of which plants will use gas in- 
stead of electricity as power. 

The authorities are evidently quite 
pleased at getting this output without 
the further drain on electric power that 
might otherwise be involved, and in- 
cidentally the plants can be brought in- 
to production in a shorter time. As a 
sidelight, the gas required for such 
operations, it is stated, must be sulphur- 
free gas, which indicates that such 
plants must be located away from the 
seacoast. The companies with which 
contracts have been let for design of 
APR. 9, 1942 





PUBLIC UTILITIES FORTNIGHTLY 


these magnesium plants include the 
Union Carbide & Carbon Company, or 
the Electro Metallurgical Corporation, 
its parent; Ford Motor Company, Na- 
tional Lead Company, American Met- 
als, Permanente Corporation, and the 
New England Lime Company. 


nN a further sidelight, referring to 
aluminum capacity to be avail- 
able, a commitment has been made to 
Canadian interests to supply between 
450,000,000 and 500,000,000 pounds 
of aluminum to the American govern- 
ment for augmenting further its war 
stocks in the coming year. 

The Defense Plant Corporation, an 
American government agency, has 
made long-time contracts with Canada 
to take such output. This will necessi- 
tate expansion of Canadian facilities, 
which will be financed, it is understood, 
through funds derived from sale of 
aluminum to this country. The Cana- 
dian government likewise is said to be 
subsidizing such Canadian expansion. 

In this country, the expanded alu- 
minum production contemplates using 
lower grades of bauxite, as well as 
premium grades, as needed. An addi- 
tional 1,500,000 tons of bauxite must 
be mined annually for conversion into 
alumina for manufacture of electrodes 
for the increased output. The total ex- 
pansion cost is placed somewhere about 
$350,000,000 for the last 640,000,000- 
pound program. 

The bulk of aluminum production, 
that is, ingot aluminum, will be in the 
hands of the Aluminum Company of 
America, with Reynolds Metal Com- 
pany, a government-subsidized organi- 
zation, taking the secondary share. 
Fabricating facilities will be utilized 
wherever available. 
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The power consumption implications 
of the final 640,000,000-pound alumi- 
num production increase can be gauged, 
in the absence of specific figures, by 
some dimensions as to operations in- 
volved. It will be necessary, as stated, 
to mine an additional 1,500,000 tons 
of bauxite, which in turn must be con- 
verted into 1,300,000,000 pounds of 
alumina; new plants, number not 
stated, will be necessary for manufac- 
turing carbon electrodes, and to sup- 
ply all the electrolytic plants ; facilities 
will be needed for converting about 
half the aluminum produced into sheet 
metal; plants for production of syn- 
thetic cryolite and aluminum fluoride, 
besides operation of equipment for 
casting, extrusion, forging, and con- 
structing the latter. 

Recalling the controversy as to 
whether there has ever been a shortage 
of aluminum, and, incidentally, of the 
power involved in its production, the 
consensus at WPB now is that there 
never was an actual aluminum shortage 
as such; there may have been displace- 
ments, and there may have been times 
when a given aircraft project could not 
get the exact forms of aluminum it 
wanted, but for essential requirements 
it was there. 

It is not guaranteed even now that 
the tremendous effort just launched, 
which at its peak will far exceed any 
known combined production of alumi- 
num by enemy countries, will meet all 
aircraft requirements at any given date, 
or all other war requirements, without 
some adjustments. And there is still 
not going to be any for household pots 
and pans. In view of threatened in- 
roads on electric current and gas for 
civilian use, perhaps it is figured the 
pots won’t be needed. 
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Wire and Wireless 
Communication 


M UCH interest was attached in finan- 
cial circles recently to reports from 
Washington to the effect that the United 
States, in furtherance of the good neigh- 
bor policy, would finance the purchase 
of communication facilities in South 
America. According to reports, such a 
plan would be made operative either by 
having South American governments, 
with our financial aid, take over facili- 
ties, or have private communications con- 
cerns such as the International Telephone 
& Telegraph Company handle the ar- 
rangements. 

The move is designed to remove com- 
pletely from Axis control any Latin 
American telephone, telegraph, and radio 
facilities. The International Telephone 
& Telegraph Company, an American- 
owned enterprise, has been instrumental 
in pioneering much of the telephone de- 
velopment in South America. 


*x* * * x 


eS permitting the merger of 
Western Union and Postal Tele- 
graph companies was scheduled to be in- 
troduced in Congress early in April by 
Senators White (Republican, Maine) 
and McFarland (Democrat, Arizona). 
The bill, it was learned, probably will 
be more liberal in its protection of labor 
than was previously expected. Indica- 
tions were that the measure would guar- 
antee all employees above a certain tenure 
—possibly five or ten years—the same 
jobs that they have now and that many 
other employees would be guaranteed an 
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equal salary even though their work was 
changed. 

The bill merely will permit Postal and 
Western Union to merge with the per- 
mission of the Federal Communications 
Commission. Under it two new corpora- 
tions could be set up, one a merger of the 
domestic facilities of both companies and 
the other a merger of the international 
facilities of both companies. 

Senator McFarland said he hoped to 
get hearings started on the bill at once, 
although there was no indication that 
the Senate Interstate Commerce Com- 
mittee would get around to the measure 
until late in the spring or early summer. 


x * we * 


ie Rules Committee of the House 
of Representatives was expected to 
take final action some time around April 
Ist on the resolution of Representative 
Cox (Democrat, Georgia) to investigate 
the FCC and radio regulation generally. 
Supporters of the Cox resolution claim 
that a majority of the committee would 
favor the probe. If authorized the in- 
vestigation would probably carry an ap- 
propriation of $25,000. However, ap- 
proval of the resolution by the House 
membership, even if recommended by the 
Rules Committee, was believed to be in 
doubt because of the strong opposition of 
the administration. 

Appearing at hearings on the resolu- 
tion before the Rules Committee on 
March 18th, Chairman James Lawrence 
Fly of the FCC hotly denied that the 
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FCC maintains a Gestapo to “beat down 
and cow” its opponents. Testifying on 
the Cox resolution, Fly said “I certainly 
object to the type of investigation you 
have in mind” when Cox asked if the 
commission had sought to bring “pres- 
sure” to block the projected inquiry. 

The committee arrived at no conclu- 
sion on Cox’s resolution after having 
heard the FCC chairman for the second 
time in less than a week. It had not fin- 
ished questioning him when it adjourned 
without setting a time for another ses- 
sion. 

Cox, who did most of the questioning, 
asked Fly if the commission “maintains 
a Gestapo used to beat down .. . and 
cow ... everyone who might differ.” 

“That’s entirely false, sir,” retorted 
Fly, who explained that the commission 
maintained a force of nine investigators 
to handle its investigatory work. 


* * * x 


7 independent telephone com- 
panies are not disposed to tie them- 
selves up tight on any form of concur- 
rence in toll compensation just because 
the name “Federal Communications 
Commission” appears over the form of 
the statement. This was seen in the re- 
cent action of the Nebraska Continental 
Telephone Company in filing an applica- 
tion with the FCC for permission to file 
concurrences which do not conform to 
the present requirements of the FCC. 

The present form of concurrence 
which the FCC asks all telephone com- 
panies to file in connection with toll busi- 
ness handled jointly with the Bell sys- 
tem makes this requirement: The con- 
curring carrier assents to, adopts, and 
concurs in the tariff prescribed, “togeth- 
er with amendments thereof and succes- 
sive issues thereof which the named is- 
suing carrier may make and file.” 

The view taken by the Nebraska Con- 
tinental Company was that the execution 
of such a concurrence is probably be- 
yond its own corporate powers (ultra 
vires). Such an execution, the Nebraska 
Company alleges, “has the legal effect of 
transferring the conduct of at least cer- 
tain of the affairs of one corporation to 


APR. 9, 1942 


the board of directors of another cor- 
poration for an indefinite period with- 
out limit to the extent to which the con- 
curring carrier’s operations and revenues 
may be affected and without even so 
much as notice prior to the taking ef- 
fect of such acts.” 

The Nebraska Continental Telephone 
Company accordingly requested that the 
FCC either accept concurrences with the 
objectionable language eliminated, or 
accept a concurrence with suitable pro- 
vision for the notice of any change— 
such notice to be given to the concurring 
carrier in advance of the filing of such 
changes with the commission, with suit- 
able opportunity for the filing of a notice 
of nonconcurrence prior to the effective 
date of any amendment. 

The present procedure provides for 
sixty days’ notice of cancellation of con- 
currence. 

There is evidence that the Nebraska 
Continental Telephone Company is not 
the only independent company which is 
concerned over the form of concurrence 
required by the FCC on joint toll busi- 
ness with the Bell system. On March 
18th the USITA notified the FCC that 
it approved of the position taken by the 
Nebraska Company. 

Rae es eg 


HE war has opened many oppor- 

tunities for trained women in the 
communications field. Such was the mes- 
sage conveyed in an address by Commis- 
sioner Ray C. Wakefield of the FCC be- 
fore the Institute on Women’s Profes- 
sional Relations. The address was made 
in Washington on March 21st. Commis- 
sioner Wakefield stated : 


The Federal Communications Commis- 
sion recently sent its assistant chief engineer, 
Gerald C. Gross, to survey existing com- 
munications in England. Mr. Gross brought 
back many accounts of striking develop- 
ments, much testimony concerning the abso- 
lute necessity of an efficient communications 
system to a nation at war, and tales of per- 
sonal heroism in the communications serv- 
ice. But nothing that he saw or heard im- 
pressed me more than his account of the 
major role now played by women in radio, 
telephone, telegraph, and allied means of 
communications. 

In the telephone industry, for example, 
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women operators were universal. That, of 
course, was to be expected. But women were 
also active in the technical jobs. They 
served as maintenance men, as office super- 
visors, and, when bombing or other causes 
made a break in a telephone line, women 
drove the repair trucks and served on the 
repair crews, 

In radio broadcasting, the same was true. 
We have come to expect women in the 
broadcasting field—as announcers, as script 
writers, as program directors, and so on. 
Those activities, Mr. Gross reports, have 
vastly expanded in war-time England—but 
women have not stopped there. You will find 
women also on the technical side—standing 
at the controls, serving as assistant engi- 
neers, as program monitors, and in a variety 
of technical and maintenance positions. 

The primary purpose of all this feminine 
activity, of course, is to free the men who 
formerly performed these duties for service 
in the uniformed forces, But evidently wo- 
men’s role in British communications has 
gone beyond even this. When you turn to the 
uniformed forces themselves, you find wo- 
men everywhere active in maintaining com- 
munications, 


Commissioner Wakefield commented 
bn the increasing use of a new kind of 
bntiaircraft device known as the radio 
ocator. Large proportions of the opera- 
ors for this new device are women. 


HE need for more trained women 

operators brought on by the emer- 
rency in the United States also drew 
omment from the FCC member. He 
tated : 


Unfortunately, in time of war the de- 
mand for trained communications personnel 
comes simultaneously and with unabated 
urgency from two fronts. The normal media 
of communication —telephone, telegraph, 
radiotelegraph, and even to a certain extent 
radio broadcasting—must operate at even 
higher efficiency and carry a far heavier 
message load than in time of peace. And 
that means more men, or perhaps I should 
say more men and women. Simultaneously, 
however, the armed forces have an even 
more urgent need for the same trained per- 
sonnel, and, of course, make heavy inroads 
into the technical staffs of the communica- 
tions companies. 

In the manufacturing field, civilian goods 
can be curtailed to ma ~ available the men, 
materials, and plant needed for military pro- 
duction, In many other lines of activity 
the same is true. But in the communica- 
tions field, a vast increase in specialized mili- 
tary personnel cannot be procured by cur- 
tailing civilian activities; for civilian com- 
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munications are also an essential component 
of the war effort, and must be expanded 
simultaneously with the military expansion. 


By the end of 1940 major telephone 
companies in the United States employed 
more than 300,000 people, of whom 60 
per cent were women. Because of loss of 
personnel through selective service, old 
age, and other causes, the Bell system 
(which employs about 90 per cent of all 
telephone workers in the United States) 
hired 131,000 new people during 1941— 
a net increase of 57,000. During the 
same year 5,700 Bell employees left the 
company to enter the armed forces— 
about 2,000 technical men to the Army 
Signal Corps alone. Commissioner 
Wakefield conceded the difficulty in fill- 
ing new technical jobs with women be- 
cause of the lack of previous training, 
but he continued: 


. . as the shortage of trained technical 
personnel becomes more acute, the prefer- 
ence for men is bound to become weaker in 
technical as in other fields, Even hard-bit- 
ten executives who have been heard to say 
that they’d rather close up shop than hire 
a woman for a responsible position, will 
succumb to the situation when they need an 
employee with a given technical training— 
and the only qualified applicant is a woman. 

Designing courses in telephony for wo- 
men should be a fairly simple task because 
of the highly centralized nature of the in- 
dustry. With 90 per cent of all telephone 
employees working for the Bell system, it is 
obvious that any training courses in tele- 
phony should be closely geared to the needs 
and anticipated needs of that system—with 
one eye always fixed, of course, on the prob- 
able future needs of the armed forces them- 
selves, in the event that we too find it neces- 
sary to employ women auxiliaries to our 
armed forces on the British pattern. 


Of course, not every girl has the quali- 
ties which would make a competent 
communications technician. The FCC 
member mentioned vocational interest 
tests developed by Dr. Strong of Stan- 
ford University as one of the methods 
being used to give the chosen candidate 
a reasonable assurance of success. 


* * * * 


MERICAN Telephone and Telegraph 
Company has been granted special 
authority by the Federal Communica- 
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tions Commission for its Long Lines De- 
partment at Lawrenceville, New Jersey, 
to install a point-to-point radiotelephone 
station for communications with the tele- 
phone administration of the USSR at 
Moscow, Russia. At the present time, 
there is no radiotelephone service be- 
tween the United States and the Soviet 
Union. 


* * *K Xx 


ACED with a week’s delay in restora- 

tion of full communications at the 
important Basic Magnesium plant if 
ordinary methods of transportation were 
used, Southern Nevada Telephone Com- 
pany made history last month when it 
shipped a full-sized 4,300-pound tele- 
phone switchboard from Chicago to Las 
Vegas by special airplane. 

When fire razed the administration 
building early last month it destroyed the 
entire central telephone system serving 
the far-flung plant. A temporary system 
was installed immediately after the fire, 
but this was not sufficient to care for the 
plant system, so a United Air Lines plane 
was chartered and seats removed to 
make room for the equipment leav- 


ing Chicago at 9 p. M. on March 7th 
The plane arrived in Las Vegas at 1( 
A. M. Sunday. All preliminary work hay. 
ing been completed, the equipment wa; 
installed and operating 450 plant phone 
an hour later. This is believed to be th¢ 
first time a complete telephone switch. 
board ever was flown across country. 


* * K * 


RODUCTION of communication equip, 

ment for the military services is ex 
pected to exceed a rate of $125,000,000; 
month by the end of the year, Howari 
Browning, regional information officer 
Office for Emergency Management, an; 
nounced in Philadelphia last month. 

The program for this type of war ma 
terial, including that delivered, on order 
and yet to be allocated, amounted to api 
proximately $2,000,000,000, he said 
About half is for detector equipment, 2 
per cent for aircraft and navigatioj 
equipment, 20 per cent for tank sets 
walkie-talkies, etc., and the remainde 


laneous equipment. About 120 model 
are included, ranging in cost from $7 


to $85,000 a unit. 





tab 


re, 


Price Ceilings, Stay "Way from My Door! 


CERTAIN price controls and ceilings 
Really would not hurt my feelings. 

I could stand, with right good will, 
A ceiling on my grocery bill. 

If Henderson can curb my wife 

From shopping, I’m his friend for life. 
A price peg on the things I wear 

Or buy, when I go on a tear; 

A halter on the bills I pay; 

These are boons for which I pray. 
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I approve a lower pitch 

Upon war profits of the rich. 

I'd welcome like the rare spring flowers 
Ceilings on my working hours. 

But one idea, I find outrageous, 

A ceiling on my own poor wages? 

It’s Communism—mutiny ! 


Congress CAN’T DO THIS TO ME!!! 


—ARNOLD HAINES. 





Financial News 
and 
Comment 


By OWEN ELY 


ederal Taxes Now Almost Sole Another possible factor which might 
® Determining Factor in Utility 
Earnings 


help to improve earnings would be a re- 
duction in maintenance expenditures, 
which might result from difficulty in 
HE earnings of many utility com- making repairs during full-time use of 
panies now seem to be geared close- __ facilities, or due to the difficulty of ob- 

y to Federal tax policies “for the dura- taining materials because of priorities. 
on.” Many utilities are hopeful of ob- If taxes could be ignored, therefore, 
pining some rate increases, especially utility earnings would probably continue 
here this can be worked out with large on the upgrade despite higher wages and 
dustrial users, or where there are fuel material costs. This is indicated by the 
nd tax clauses in present contracts, etc. accompanying table adjusting the share 
wat is even probable that state commissions earnings of some typical companies to ex- 
many cases may give an attentive ear clude the 1941 increase in taxes, and 
p pleas for rate increases; Chairman showing the estimated 1942 earnings 
[altbie of the New York commission is (based on 1941 actual) adjusted for the 
hid to be receptive and stockholders at proposed additional tax burden. Con- 
e recent Consolidated Edison meeting solidated Edison, for example, would 
nised a clamor for action by the man- have earned $2.38 without last year’s tax 
gement. jump; if a 55 per cent tax rate is enacted 
It is also likely that many industrial earnings on the same operating basis will 

bads will continue to increase as new de- drop to around 95 cents, it is estimated. 
ense plants swing into operation. One Last year many companies were able 
zeable company in the interior expects to recoup a good part of their tax losses, 
D operate at 90 per cent of theoretical but this year the going will be harder. 
pacity, itis reported. Night shifts swell If the 55 per cent rate is enacted, only 45 
e total output without increasing the per cent of any gains accruing from rate 
eak load. Transition of auto plants toa increases, or improved net earnings due 
jar production basis is being completed to heavier loads and greater efficiency, 
ore rapidly than expected. would accrue to stockholders. And if in 


1941 Earn. 

Tax Incr. Excl. Tax Estimated 1942 

Share Earn. Per Increase Share Earnings 
1941 1940 Share Amt. Gain 55% Taxt 45% Tax 

$2.00 $2.23 $ .38 $2.38 $13 $ .95 $1.40 

{ 1.69 42 2.38 69 1.47 1.66 

2.32 66 2.76 44 1.34 1.65 

3.00 1.11 3.83 83 1.44 1.93 


* Consolidated system statement. 
+ Some of these estimates vary from those published in the previous ForrNIGHTLY (page 
B1) which were quoted from The Wall Street Journal. 
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addition the company pays an excess 
profits tax (possibly half of them already 
do, and others might if their earnings in- 
crease) only 114 per cent of any such 
benefits would dribble through to stock- 
holders—the government “take” is 88} 
per cent. Conversely any increased costs 
will be largely absorbed by the govern- 
ment. In other words, it is difficult to see 
how, under the proposed new law, there 
can be any great variation in stockhold- 
ers’ earnings where an excess profits tax 
is paid, except through the medium of 
special tax credits in connection with re- 
fundings, losses on security sales, etc. 


> 


Security Holders Should Fight 
New Tax Threat against 
Utilities 
i smi security holders appear 

aroused over the threat of in- 
creased tax levies and want executives 
to do something about it. But the execu- 
tives’ hands are largely tied; operating 
economies are of little aid, and if they 
journey to Washington to appeal to Con- 
gress, they may be charged with “gang- 
ing up” on Congress, as in 1935 when the 
Utility Holding Company bill aroused so 
much excitement. A more effective pro- 
cedure would be for individual utility 
investors to write personal (not mimeo- 
graphed) letters to their Congressmen 
citing the dependence of their families on 
the income received from these invest- 
ments, and urging recognition of the fact 
that the utility industry is already one of 
the most heavily taxed of all industries, 
while the services it performs are highly 
essential, not only to our normal exist- 
ence, but to the war effort as well. 
American Telephone has taken pride 
in never cutting its dividend. This stock 
is held by over 630,000 individuals or 
other stockholders. The company paid its 
$9 rate throughout the depression years 
in the 1930’s although only about two- 
thirds earned, since those conditions were 
considered temporary. Would the direc- 
tors take the same attitude at the present 
time if (as feared) the proposed new 


taxes again reduce earnings to aroun. . 


the $6 level? 

Consolidated Edison has nearly 30,00, 
preferred stockholders, over 100,00 
common holders. They have seen shar 
earnings drop from $4.07 in the worg 
depression year (1932) to $2 last year 
in the same period taxes have increasej™’ 
from $2.90 a share to $5.49 a share. Wit) 

a 55 per cent income tax it is estimated: 
that the balance for stockholders woul 
drop to 95 cents while taxes per shar 
would rise to $6.54. Yet the SEC is con 
stantly telling the utilities they shoul 
raise money by selling common stoc 

instead of bonds. How will this be po 

sible in the future unless the industry j 
given some relief ? 


| is estimated that last year taxes aver 
aged about 20.5 per cent of the elec 
tric utility revenue dollar — one-thin 
more than labor received, more tha 
stockholders received, twice as much 3 
was spent for fuel to produce electricity 
This is without the new taxes, whic 
would “up” Federal income tax payment 
78 per cent, excess profits taxes 25 pe 
cent over last year. No one in the utili 
industry wants to shirk his war dutie 
But the industry is not enjoying swolle 
earnings from war contracts—on the co 
trary, earnings have been on a downwar 
trend for years, despite a growth in out 
put which any industry might well envy 
Rates have been reduced year after ye 
with clock-like regularity ; and the recet 
adoption of fluorescent lighting is furth¢ 
greatly reducing the unit cost of illuming 
tion, though this is not reflected in th 
kilowatt rate figure. Isn’t it time for th 
government to consider whether it | 
“killing the goose that lays the golde 
egg”? While the industry is still i 
healthy operating condition, sooner 0 


later it may reflect the crippling effect 


of taxes and harsh regulation. 

There has been a spontaneous demati 
from many quarters that Congress enat 
a sales tax instead of raising corporatic 
tax rates so sharply. New Deal critics ¢ 
the sales tax apparently feel that it w 
burden the low-income groups, since 
tax might apply to many necessities. Th 
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Bit is being shunned for the same reason 
that the income tax is not being extended 
to the low-income brackets. In the past it 
has been argued by Leon Henderson and 
Bothers that, in proportion to income, the 
B low-income groups bear more than their 
fair share of total taxes (including many 


um indirect levies reflected in rentals, etc.). 


But wages and farm income have en- 
joyed such a big jump under war condi- 
tions that the situation has now changed 
Bradically. The extent of the change is re- 
flected in the report on national income 
recently issued by the Department of 
Commerce. With this may be combined 
‘Man estimate by the research division of 


Mr. Henderson’s office, which indicates 
that the consumers’ income will increase 
about $10,900,000,000 this year, of which 
about $9,700,000,000 will go to indi- 
viduals and families having incomes of 
$2,500 or less. While the 1942 data are 
admittedly to some extent guesswork, we 
arrive at the percentages of national in- 
come taken respectively by labor and cap- 
ital shown on page 502. 


I“ 1942 we estimate that labor should 
receive at least $74,500,000,000—a 
conservative figure since it includes no 
increase to those receiving more than 
$2,500 a year—compared with $53,000,- 
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Labor's share (wages, salaries, 
work relief, etc.) 


1941 1942 Est. 
70% 72% 


Capital’s share (rents, interest, dividends, undis- 


tributed earnings, farm net income, etc.) 


000,000 in 1929, an increase of 40 per 
cent. Capital’s income will, on the basis 
of these figures, be slightly lower than in 
1929—about $29,000,000,000, compared 
with a little over $30,000,000,000 in 1929. 
This is despite the fact that capital needs 
increased income at a time like the pres- 
ent in order to protect itself against the 
anticipated post-war depression. (In 
1932 capital’s income was cut sharply to 
$8,300,000,000, while labor’s income was 
$31,600,000,000. ) 

Based on the figures in the table, tak- 
ing the annual income in each year as 
$100, labor now gets $72 compared with 
$64 in 1929, while capital has been cut 
down to $28 as compared with $36, Labor 
has gained 13 per cent, while capital was 
reduced 23 per cent. Yet capital is un- 
doubtedly being taxed more heavily to- 
day than in 1929 and while figures are 
not easily obtainable, it seems probable 
that capital is paying a heavier propor- 
tion of the national tax bill than labor. 

A sales tax could be equitably adjust- 
ed so as to avoid any undue burden on 
the necessities of life. One way to do this 
would be to exempt small purchases— 
say under 50 cents. The House Ways and 
Means Committee has received from the 
Treasury and staff of the joint con- 
gressional committee on taxation, va- 
rious estimates on the possible yield of 
a sales tax. According to these figures a 
10 per cent retail sales tax would yield 
$4,632,000,000 net to the government 
(exempting final sales to contractors for 
use in war production). If food, to- 
bacco, liquor, drugs, etc., were exempt- 
ed, the amount would be reduced to $1,- 
616,000,000. Such a tax would not bear 
heavily on the poor and could go far 
toward relieving the excessive features 
of the proposed new corporation taxes. 
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FPC Monthly Financial Reports 
May Prove Valuable 


._ Federal Power Commission has 
asked about 250 major electric sys- 
tems to supply monthly data (including 
comparative figures for the previous 
year) on revenues and income (on Form 
No. 213) on or before the twentieth of 
each month. Data requested included 
revenues and kilowatt hours, by classes 
of customers; expenses, depreciation, 
taxes, and miscellaneous deductions ; in- 
come from rentals; interest, debt amorti- 
zation items; and miscellaneous deduc- 
tions. Information on fuel and labor 
costs is also requested. 

Other reports which the utilities are 
now making to the FPC are being modi- 
fied, and the commission is hopeful that 
“a net saving in effort devoted to prep- 
aration of reports” will be effected. The 
new information, if compiled by the com- 
mission on a monthly basis to show ag: 
gregate totals for the greater part of the 
industry, should be of immense interest 
to financial analysts and to utility execu- 
tives. The data would to some extent 
correspond with the monthly figures of 
aggregate earnings for Class I railroads 
published by the ICC and by the Associa- 
tion of American Railroads. While the 
commission states that the information is 
requested for use in meeting problem 
connected with the war emergency, ii 
would doubtless prove of great value to 
the SEC and to the utility industry as 4 
permanent statistical record of the tren¢ 
of gross and net earnings. It is hopeé 
that, if the reports are compiled, the re’ 
sults will be released as quickly as pos 
sible each month. It is impossible to com: 
pile corresponding aggregate month) 
figures from the statements now release 
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by the principal electric and gas systems, 
since most of these are on a three 
onths’ and twelve months’ cumulative 
basis. Only a small number of important 
i issue complete monthly 


¥ 


“Prudent Investment” 


HE text of the recent Supreme 
Court decision in the Natural Gas 
ipeline Company Case is reported else- 
vhere in this issue (42 PUR(NS) 129) ; 
also, the reaction of some observers to the 
significance of the same (see page 505). 
But the immediate effect of the decision 
on the regulatory picture and the finan- 
ial repercussions therefrom are still 
quite cloudy. State commissioners 


hroughout the country were quick to 
perceive the possibilities of additional 
latitude given them by Chief Justice 
tone’s dicta in the majority opinion. 
Yet the necessities of the war situa- 
ion make it unlikely that the state com- 
issioners will plunge right in for a 


series of wholesale rate base revaluations. 
he chairman of the Michigan Public 
Service Commission, Richard H. Barkell, 
for example, has warned the people of 
is state that the Natural Gas Pipeline 
decision does not of itself mean lower 
pas, electric, or telephone rates. This 
statement was made in view of the rising 
operating costs of utilities due to war 
onditions. 

However, we can reasonably expect 
hat the state commissions and the Fed- 
ral commissions as well will lose no time 
n assembling or perfecting original cost 
data with respect to utilities subject to 
heir jurisdiction. This would be by way 
of laying in a supply of regulatory am- 

unition for possible future use when 
utilities may be compelled to seek up- 
ward rate revision. 


he Federal Power Commission re- 
cently announced its determination 
that “reclassification and original cost 
studies are an essential aid to prosecu- 
tion of the war effort in that they provide 
a sound basis for the most effective con- 
trol of the prices of utility services en- 
tering into practically every important 
essential war activity as well as into the 
general cost of living. The availability 
of such regulation as a means of warding 
off the dangers of inflation in this field 
apparently led the Congress specifically 
to exempt the control of public utility 
prices from the provisions of the Emer- 
gency Price Control Act of 1942.” 

It is difficult to envisage any “danger 
of inflation” in utility rates, which have 
declined steadily for many years. The 
statement was contained in an order 
denying: an application by Minnesota 
Power & Light Company asking the 
commission to rescind a show-cause 
order dated February 3, 1942, in which 
the utility was directed to show cause 
why it should not adjust its accounts in 
conformity with the recommendations of 
the commission’s staff, why it should not 
dispose, or submit plans for the disposal, 
of amounts aggregating $31,506,414.78 
in accordance with the requirements of 
the commission’s uniform system of ac- 
counts, and why it should not submit a 
proper reclassification of amounts total- 
ing $44,560,473.07. Of the $31,506,- 
414.78 which the commission wished the 
company to dispose of, $9,450,628.16 was 
in account 100.5. 

The SEC has, of course, been follow- 
ing the same general objectives as the 
FPC, although its efforts have been more 
indirect, through the medium of regulat- 
ing new security offerings, integration of 
holding companies, etc. Its main effort 
has been to remove write-ups and in- 
crease depreciation charges, with per- 
haps less attention to amortization of ex- 
cess purchase cost over original cost. 
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INTERIM EARNINGS PER SHARE 


End of 12-month Period 
Periods 1941 1940 Incr. 


3-month Period 


Electric and Gas Companies 1941 1940 Incr, 


American Gas & Elec. Consol. ........ Nov. 
Amer. Power & Lt. (pfd.) Consol. .... Nov. 
American Water Works Consol. ...... Sept. 

-- Sept. 


$2.71 
5.44 


1.11 
‘47 


Boston Edison 
Cities Service P. & L. (pfd.) Consol. . 
Commonwealth Edison Consol. ....... 
Com. & Southern (pfd.) Consol. ..... 
Consolidated Edison, N. Y. Consol. .... 
Parent Co. . 
Cons. Gas of Baltimore Consol. ....... 
Detroit Edison Consol: . .cccc.sssivse 
Elec. Bond & Share (pfd.) Parent Co. 


Elec, Power & Lt. (1st pfd.) Consol. .. N 
Parent Co. 


Engineers Public Service Consol. ..... 
Federal Light & Traction Consol. ..... 
Long Island Lighting (pfd.) Consol. . 
Parent Co. 

Middle West Corp. Consol. .......... 
Ne: 30 OY re 


National Power & Light Consol. ...... N 


Parent Co. .. 
Nor. States Pwr. (Del.) Consol. (Cl. A) 
Pacific Gas & Electric Consol. ........ 
Public Service Corp. of N. J. Consol. . 
Southern California Edison 
Stand, Gas & Elec. (pr. pfd.) Consol. 


Parent Co. 


United Gas Improvement Consol. ...... 
Parent Co. .. 

United Lt. & Power (pfd.) Consol. ... 
Parent Co. 


Gas Companies 


American Light & Traction Consol. ... 

Brooklyn Union G 

Columbia Gas & Electric Consol. ..... 

El Paso Natural Gas Consol. ......... 

MONE star. GGAS CONEOL.. 6..6:<:<is'.5 6 v'sj0'00' 

Oklahoma Natural Gas 

Pacific Lighting Consol. ......secsees 

Peoples Gas Light & Coke Consol. .... 

United Gas Corp. (Ist pfd.) Consol. . 
Parent Co. 


Telephone and Telegraph Companies 


American Tel. & Tel. Consol. ........ 

Parent Co. .... 
General Telephone Consol. ........... 
Western Union Tel, cc cdicvcksccs ccc 


Systems outside United States 


Amer. & For. Pwr. (1st pfd.) Consol.. 
Parent Co. 


*1942-41 figures. 
D—Deficit or decrease. 
(a) Nine months’ period. 


Sept. R 
Sept. (a) 18.21 
Dec. 2.10 
Jan.* 

Dec. 
Dec. 
Dec. 
Feb.* 
Sept. 
ov. 
Sept. 
Dec. 
Sept. 


Dec. 
Dec. 3.92 
Sent. fa} = 
ept.(a) . 
: 1.06 
a0 
2.54 
2.20 
1.88 
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(b) In January, 1942, 34 cents was earned v. 14 cents last year. 
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yu What Odiers Think 


Has the Supreme Court Torpedoed 
Smyth v. Ames? 


HE recent decision of the U. S. Su- 

preme Court in Natural Gas Pipe- 
ne Company v. Federal Power Com- 
ission (reported in full text in the Pub- 
ic Utilities Reports section of this maga- 
ine—42 PUR(NS) 129) has produced 
ome conflicting reaction. The New 
ork Journal of Commerce on March 
7th stated editorially that the court had 
haved the way for the general adoption 
f the prudent investment basis for the 
aluation of public utility property by 
egulatory agencies. The editorial con- 
inued in part as follows: 


The essential purpose of utility regulation 
is to attract additional capital to an indus- 
try, so that the public may be served ade- 
quately. There is no reason why a fair re- 
turn, year in and year out, upon the actual 
investment in utility property shall not suf- 
fice to attract new capital, provided the rate 
of return allowed is reasonable and the basis 
of valuation adopted is equitable. The Su- 
preme Court’s decision yesterday held that 
a 64 per cent return is an acceptable rate. 
The ultimate effects of yesterday’s decision 
will not be determinable, however, until the 
factors entering into valuations also have 
been more precisely defined. 

What elements are to be deducted from 
actual investment on the ground that they 
are not “prudent”? Will the court insist that 

# adequate sums be allowed as deductions 
from earnings for depreciation and deple- 
tion, in determining whether any given level 
of rates provides an excessive return upon 
the investment? Will a company be permit- 
ted to deduct all legitimate expenses, in de- 
termining its rate of return upon the in- 
vestment ? 

Until these questions have been answered, 
the full practical significance of yesterday’s 
Supreme Court decision upon utility rates 
cannot be measured accurately. In passing 
upon these and other questions closely re- 
lated to approval of the prudent investment 
basis for utility valuation, it is to be hoped 
that the courts will, at all times recognize 
that the underlying economic objective of 
regulation must be to provide capital in- 

| vested in public utility property with an ade- 
quate return so as to attract additional funds 


as required for new facilities with which to 
serve the public. Unless this is done, the 
basis for private operation of the public utili- 
ties in this country will, in time, be seriously 
undermined, opening the way for the substi- 
tution for our system of individual enter- 
prise of state socialism. 


A point to remember in this connec- 
tion, however, is eventual inflation—per- 
haps extreme inflation. Win, draw, or 
lose, it is conceded that the American dol- 
lar is going to be a war casualty to some 
extent in the post bellum era. This hap- 
pened after World War I in the form of 
a substantial commodity price inflation 
during the early twenties. If the value of 
the currency unit should shrink as much 
as 80 per cent (which was the French 
experience) or nearly 100 per cent 
(which was the German experience in 
1924), it would be not only unfair but 
ridiculous to hold utilities to a rate base 
expressed in depreciated dollars on the 
basis of original cost, however prudently 
or imprudently invested. 


HE Wall Street Journal in its issue 

of March 18th takes a somewhat, 
different view of the significance of the 
natural gas pipe-line decision. It stated 
editorially : 


Before our “liberals” jump to the conclu- 
sion that the Supreme Court in its decision 
on Monday of the Natural Gas [Pipeline] 
Company of America and the Texoma Nat- 
ural Gas Company cases has scrapped the 
Smyth v. Ames rule of 1898 they will do 
well to take another look at the majority 
opinion, and also that of the minority. 

What was the Smyth v. Ames rule? It 
was simply that property devoted to the pub- 
lic service was entitled to earn a fair return 
on the “value” of that property from the 
rates charged for the service. Both the 
“fair return” and the “value” were facts to 
be ascertained, and as such might vary at 
times and places. The rule did not specify 
any fixed rate of return. Nor did it lay down 
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a rule for ascertainment of “value” beyond 
enumerating certain factors which might 
enter into its determination. Among these 
were “original cost” and “reproduction 
cost” and certain others of minor im- 
portance and relevance. 

In construing this rule over the interven- 
ing years the Supreme Court has followed 
a single course without any deviation. In 
summary it has said that original cost is not 
necessarily “value,” that reproduction cost 
is not necessarily “value,” but that “value” 
must be present value; that i is, value at the 
time of inquiry as to rates. And it has ap- 
proved at various times various rates of “re- 
turn” as “fair.” 


The Journal went on to explain the 
prudent investment cost theory as pro- 
pounded by Justice Brandeis in his spe- 
cial concurring opinion in the South- 
western Bell Telephone Company Case. 
The court rejected that theory in a 
series of rate case decisions. But it al- 
ways found favor with left-wing analysts 
of utility economics. The Supreme 
Court intervened to strike down rate 
orders of administrative bodies only in 
cases where these orders had obviously 
not been founded upon judgment of the 
facts, which took into account all factors 
relevant to the determination of fair 
value. 

The Journal pointed out the famous 
O’Fallon Case as an instance in which 
the ICC had proposed a rule of its own 
and in so many words had admitted that 
it did not “obey the law of the land.” But 
in the Natural Gas Pipeline Case the 
FPC did not propose any rule of its own. 
It did not lay down any new principle. 
The Journal’s editorial concluded : 

If proof were needed that the “law of the 
land” is unchanged by the decision, it is 
found in the joint minority opinion of Jus- 
tices Black, Murphy, and Douglas. These 
Justices upbraid the majority for not “laying 
the ghost of Smyth v. Ames,” the “ghost” 
being the rule of fair return on the “value” 
of the property. They assert that the court 
has no power under the Constitution to set 
aside a rate order, and that the Federal 
Power Commission may adopt “prudent in- 
vestment” as a rate base if it sees fit. From 
this it is clear that the majority of the court 
did not so decide. If it had, the minority 
would not have made its complaint. 

The nub of the matter is simply this: The 
Smyth v. Ames rule of fair return on 

“value” of property devoted to the public 
service where there are no contract stipula- 


tions as to rates between the parties is simply 
equity. 

The “prudent investment” 
properly (and conveniently) be established 
by agreement (as it virtually is in Massa. 
chusetts) but may not be imposed so long 
as the “law of the land” remains | as it has 


changed in any important particular. 

Is it perhaps overcynical to remark that 
some day, after a long decline in prices, our 
“liberals” will probably be again clamoring 
—as they did in the early nineteen hundred; 
—for reproduction cost as the norm of value 
for rate-making purposes as they now 
clamor for “prudent investment’? It has 
happened once—why not again? It seems as 
if the only rule that will permanently sat- 
isfy them is the rule of “whichever is lowest’ 
proposed some years ago by a “progressive” 
Senator. 


MORE middle-of-the-road type of 
analysis is ventured in the March 
17th bulletin of the National Association 
of Railroad and Utilities Commissioners, 
which is sent to members of that group 
by its Washington representative ané 
general solicitor, Judge John E. Benton, 
This bulletin stated in part: 


The most important discussion in the opin: 
ion is that relating to the so-called Smyth 7. 
Ames rule, claimed by the company to re; 
quire the use of reproduction cost. The com: 
mission had “accepted” the evidence of re; 
production cost as offered by witnesses for 
the company, who expressly testified that i 
excluded any allowance for the going con 
cern element. The commission used the com 
pany’s estimate of reproduction cost as 4 
rate base for the purpose of an interim ratt 
reduction order, excluding the going valu 
claim. The claim of the company was tha 
the rate base used, being identical with th 
estimate of reproduction cost, necessaril 
excluded the going concern element. Ther 
was, however, evidence of the original cos 
of the property, substantially less than tht 
rate base used. 

The Federal Power Commission, in its 


tory commission may exercise discretion 3 
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to whether it will or will not receive evi- 
dence as to reproduction cost. 

Upon this point the opinion of the Chief 
Justice says in part: “The Constitution does 
not bind rate-making bodies to the service of 
“ single formula or combination of formu- 
as. 

“Agencies to whom this legislative power 
has been delegated are free, within the ambit 
of their statutory authority, to make the 
pragmatic adjustments which may be called 
for by particular circumstances. Once a fair 
hearing has been given, proper findings made, 
and other statutory requirements satisfied, 
the courts cannot intervene in the absence of 
a clear showing that the limits of due 
process have been overstepped. If the com- 
mission’s order, as applied to the facts be- 
fore it and viewed in its entirety, produced 
no arbitrary result, our inquiry is at an end.” 

The Black- Douglas- Murphy opinion says: 
“While the opinion of the court erases much 


think this is an appropriate occasion to lay 
the ghost of Smyth v. Ames, 169 US 466. 

. As we read the opinion of the court, the 
commission is now freed from the compul- 
sion of admitting evidence on reproduction 
cost or of giving any weight to that element 
of ‘fair value.’ The commission may now 
adopt, if it chooses, prudent investment as 
a rate base...” This comment of the 
minority, as to the meaning of what the ma- 
jority said, ought to be highly significant. 
The majority did not choose to use the clear 
language used by Justices Black, Douglas, 
and Murphy. Nevertheless, those Justices 
concurred in the judgment, and ought to 
know what the accompanying opinion was 
designed to mean. Their understanding led 
them to say in their opinion that “this case 
starts a new chapter in the regulation of 
utility rates.” 


A somewhat forthright analysis of the 


which has been written in rate cases... we court’s decision also appeared in the 
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March 20th issue of PUR Executive In- 
formation Service, a Washington weekly 
letter dealing with utility affairs. This 
stated as follows: 


The Supreme Court’s decision this week 
upholding an FPC order reducing gas 
rates of the Natural Gas Pipeline Com- 
pany is destined to be a landmark decision 
in utility regulation. Because the signifi- 
cance of the decision has been poorly ap- 
praised in the press, here is a restatement of 
points to bear in mind: 


1. The majority opinion (Chief Justice 
Stone) did not overrule Smyth v. Ames. 
The FPC had tentatively accepted the com- 
pany’s valuation figures, hence reproduction 
cost v. prudent investment was not an issue. 
This tentative rate base was actually com- 
puted on reproduction cost. 


2. Realistic appreciation of the majority 
opinion, however, requires that Stone’s dicta 
be viewed as an indication of the temper of 
the court majority on the valuation issue. 
Stone makes it clear that the majority is,not 
going to interfere with Federal (or state) 
commission rate base fixing in future cases 
—cases in which valuation will be a real 
issue. 

3. In other words, regulatory commissions 


can now write their own ticket on valuation 
methods without fear of court restraint— 


but the court majority does not (and prob- 
ably will not) endorse prudent investment or 
any other single formula. “The Constitution 
does not bind rate-making bodies to the serv- 
ice of any single formula or combination of 


formulas.” The concurring minority 
(Black, Douglas, Murphy) indicate a dis- 
position to go “all out” for prudent invest- 
ment. 


4. The majority’s mild reservation of a 
judicial right to interfere with rate fixing 
which has clearly overstepped “the limits of 
due process” affords little protection for 
utility property from adroit regulatory 
persecution at present—the prevailing court 
being what it is and prevailing circumstances 
what they are. This reservation may, how- 
ever, become exceedingly important in the 
future. It can become the foundation for 
the establishment of a new body of protec- 
tive case law under a different court and 
circumstances. This would be more difficult 
if the Stone opinion had closed the judicial 
door entirely on relief from oppressive reg- 
ulatory action—a course favored by the 
minority, 


5. Other items of the decision included: 
Constitutional blessing for the Natural Gas 


Act of 1938—the same for FPC powers to 
fix “interim rates.” A 6% per cent return 
was OK’d; separate allowance need not be 
made in the rate base for “going concern 
value.” 

A general estimate of this case is that it 
is another “Pontius Pilate decision.” Like 
the TVA Case (in which the court avoided 
passing on the merits of a constitutional is- 
sue by simply denying the right to sue), the 
court majority is seeking to wash its hands 
of regulatory controversies. In line with 
other recent decisions, the court is obviously 
retreating from the assertion of any position 
of independence from legislative and admin- 
istrative action. If the Supreme Court in the 
past went too far in interfering with the 
other two branches, it is clear that it is now 
bound in the direction of a perfunctory, 
supervisory tribunal. In time this process 
may be stopped, but there is no present 
prospect. 


e &- Indianapolis (Indiana) News, 
after reviewing the gist of the Nat- 
ural Gas decision, makes this practical 
contribution: “Regardless of what the 
court said, the tendency of fair-minded 
members of regulatory bodies will be to 
judge each case on its merits.” We may 
reasonably assume that some state com- 
missions which have long cherished a 
predilection for original cost and prudent 
investment now feel free to put their 
theories into regulatory execution. We 
shall probably also witness a revival of 
rate-fixing experiments and short cuts, 
such as the cost index and spot price val- 
uation methods. 

But in the final analysis the Federal 
and state commissions will realize their 
responsibility to keep the wheels of the 
utility industry going for the mainte- 
nance of vital public service during this 
critical emergency period. This sense of 
responsibility is likely to temper any 
temptation which might otherwise be ex- 
perienced to indulge in an overnight orgy 
of drastic rate base upheavals simply 
because the Supreme Court has appar- 
ently all but resigned its self-assumed 
function as the supreme keeper of the 
regulatory conscience of the United 


States. 
—F. X. W. 





APR. 9, 1942 





WHAT OTHERS THINK 


A London Gas Company System for Dealing with 
Bomb Damage 


PyEADERS of the FoRTNIGHTLY may re- 
call previous contributions to these 
pages by Michael Milne-Watson, well- 
nown London gas utility official. More 
ecently Mr. Milne-Watson has been ac- 
ive in the affairs of the London Regional 
as Center. On the 30th of December, 
941, Mr. Milne-Watson wrote to Davis 
{. DeBard, vice president of Stone & 
ebster Service Corporation, and en- 
losed a schedule showing the procedure 
hich takes place after the fall of a bomb 
na gas utility district in London. 
Mr. Milne-Watson emphasized that 
luring the night no temporary or per- 
anent repairs are made to London gas 


bf “first aid” repairs in order to stop 
he escape of gas and to put out fire. With 
he coming of the dawn, however, repair 
work really gets under way. For this, 
tome form of organization is necessary 
o see that as many men as possible come 
n before daylight in order to start work. 
Another point stressed by Mr. Milne- 
Vatson in his letter was as follows: 

Too much emphasis cannot be laid upon 
the importance of providing mobile water 
pumps. These should be standing by with 
special teams of men ready to start pump- 
ing at the earliest possible moment as the 
flooding of the distribution system from 
broken water mains is one of the most 
serious effects of bombing. Much can be 
done beforehand by the installation of suck 


pipes at low points in the distribution sys- 
tem. 


HE “order of operations,” summed 
up ina chart for a London gas com- 
pany having an area of 280 square miles 
ith 5 operating divisions, is as follows: 
1. The bomb falls. Local neighbor- 
ood warden sums up the damage and 
eports to his post warden. The post 
warden informs the local authority con- 
rol. (The gas utilities are dependent on 
he national civil defense organization 
or information from local authorities 
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that damage has occurred to gas mains 
and supply pipes.) 

2. The local authority control tele- 
phones the various utility services. This 
information contains no technical details 
since the air-raid warden is not a tech- 
nical man and his primary duty is the 
saving of life and prevention of fire. At 
this point the message amounts to no 
more than a request that the gas utility 
send a repair party. In cases of trapped 
casualties or fire, a request for priority 
attention may be included. 

3. The gas company report officer for 
the area affected takes down the message. 
He hands it to the “plotting officer” who 
plots the position on a map of the mains 
which shows the size of the main at the 
spot. The report is taken down on a 4- 
part form made up with interleaved car- 
bons. This form becomes the job ticket 
for the repair party and one copy is filed 
as the permanent record of the job. 
(Each bomb is plotted on the mains’ 
map with a special red pin having a cork 
insert in the head into which can be stuck 
other pins to indicate progress of the 
work. ) 

4. The gas company divisional opera- 
tions officer sums up probable damage. 
The division operations officer is guided 
in his decision by the nature of the re- 
port which is received from the authori- 
ties. But where trunk mains are in- 
volved he gets confirmatory evidence 
from the fall in gas pressure. He as- 
signs priority to jobs involving casualty 
or fire, otherwise parties are first dis- 
patched to streets where there are large 
mains. Light parties are sent except 
where there is reason to believe damage 
has been done to a main. 


THE divisional operations officer in- 

e structs the leader of the light repair 
party. He tells the leader what damage 
is suspected. He gives further details if 
the operation of valves in the mains is 
necessary. The leader of the party is 
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given full particulars of possible damage. 
(The speedy arrival of the light party, 
even when the job turns out to be more 
than they can handle, has been found to 
be very important in preserving morale.) 

6. The light party goes to the scene of 
the incident inacar. There are tools, clay, 
plugs, and valve keys in the car. If the 
party has been so instructed it closes the 
valves and inspects the damage. If the 
incident is a minor one they deal with it. 
The leader of the party always informs 
the local authority’s “incident office” as 
soon as the party arrives and keeps them 
informed of progress. 

7. The leader of the light party re- 
ports back to the operations officer. He 
uses the warden’s post telephone or he 
may go in person, giving details of the 
work done and a technical report of the 
damage. These reports contain all rele- 
vant details, such as which mains are 
damaged, broken, or cracked, whether 
there is débris in the crater or flooding, 
CEC: 

8. If it ts a large job, a heavy repair 
party 1s dispatched. These heavy parties 
travel in lorries converted into mobile 
work shops. They work from substations 
throughout the area. The operations of- 
ficer instructs the nearest substation by 
phone to send a party. (When all repair 
parties in any division are in use, an ap- 
peal for assistance from neighboring di- 
visions can be made to the company’s 
headquarters’ control.) 

9. The heavy repair party works at 
the incident until damage is temporarily 


secured. This party takes with it a com 
pressor and road breakers. The part 
remains on the job until all affected mai 

are cut off. If additional plant or x 
sources are required, these can be ob 
tained by reference to the division con 
trol. Large parties are held by the divi 
sion control for mains above 12 inches iy 
diameter. 

10. After “all clear” signal, operation 
officer plans program for permanent re 
pairs. These permanent repairs are donf 
by daylight. Arrangements have to hy 
made to pump water from flooded main; 
which usually requires a comprehensiy 
pumping scheme. Each division mus 
keep headquarters’ control advised 0 
local situation so that permanent repai 
program can be determined by the re 
quirements of the company as a whol 


I step-by-step procedure is that “ga 
must be restored to all areas as soon 2 
possible.” It is not enough to restore sup 
ply to a factory if the factory worker 
are unable to get hot meals at home. Thi 
company’s headquarters’ control report 
the position of all “incidents” to regiond 
gas center. The latter central agency in 
forms local authorities if a temporary in 
terruption of supply demands the organ 
ization of community feeding. 

The key to the success of the wholf 
organization system, says Mr. Milne 
Watson, is “well-trained repair parties 
reliable transport, and adequate com 
munications.” 





A Banker’s Eye View of Municipal Bonds 


vERY day of the emergency brings us 
more signs that the era of “cheap 
money” is passing, if not past. This is 
true even of the bonded obligations of the 
so-called “blue chip” variety. 

Among the bonded obligations that will 
be watched carefully during this period 
of rapid and unpredictable economic 
transition are the municipal bonds. Mu- 
nicipal bonds, if we make allowances for 
their taxing power and tax-exempt fea- 
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tures, have been generally good, bad, ani 
indifferent in about the same proportiol 
as average good corporate bonds. 

But there has been more than a fait 
suspicion that, since the depression-bo 
period of forced expansion and Federd 
subsidy, some municipal bond credit ha 
been traveling more on momentum thai 
renewed earning power. In the field 0 
public utility service, for example, pub 
lic ownership advocates have frequent] 
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pointed to the advantages of “cheap 
money” obtainable through municipal 
bonds, revenue or otherwise, apparently 
with the assumption that such cheap 
money will always be obtainable. 

And yet we know, as a matter of sim- 
ple mathematics, that if municipalities 
continue to assume more and more com- 
mercial, if not actually speculative, risks, 
their credit will eventually be so diluted 
that the municipal risk could not (or 
should not) be any better than the corre- 
sponding risk taken by a private cor- 
poration. 


if bos reputation which municipal 
securities have built up in the past— 
largely on the assumption that municipal 
governments would remain within the 
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confines of normal government activities, 
supported by the normal tax-raising pow- 
ers—is capable of providing a momentum 
which can carry such securities along in a 
market for some time after the assured 
earning power which lies beneath them 
has become quite debatable. Of course, 
it may take the exposition of a few un- 
fortunate cases for a realistic apprecia- 
tion to be generally aroused. 

It is for this reason, namely, the need 
for more realistic appreciation of factors 
which control municipal obligations and 
the credit beneath them, that a recent 
volume sponsored by the Federal Deposit 
Insurance Corporation makes a most 
welcome appearance. It is entitled 
“Municipals” and ostensibly is the prod- 
uct of the Committee on Municipal Obli- 
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gations of the National Association of 
Supervisors of State Banks. 

As Leo T. Crowley, chairman of the 
FDIC, states in a foreword of this vol- 
ume, there is already available credit in- 
formation for most types of earning 
assets held by banks. As a basis for local 
loans, lend officers may be guided by 
financial statements and credit records. 
Published figures and statistical services 
give us a pretty accurate picture of most 
private corporate securities. “But,” says 
Mr. Crowley, “adequate credit informa- 
tion concerning obligations of states and 
their political subdivisions has always 
been difficult to obtain.” 

This lack of satisfactory credit data 
becomes a more serious problem in view 
of the increasing volume of such obliga- 
tions in the hands of banks. Commercial 
banks insured by the FDIC by the end of 
1940 held over $3,600,000,000 — an 
amount greater than the investment of 
such banks in all corporate securities. 

To fill in this blank, the Committee on 
Municipal Obligations, under the chair- 
manship of Edward A. Wayne of South 
Carolina (incidentally, the editor of the 
volume), undertook to assemble the 
necessary information and present it in a 
simple, understandable, and attractive 
form. The resulting inexpensive volume 
“Municipals” is a job well done indeed. 


HE scope of the book falls into two 

divisions. Part I on municipal credit 
reports is largely given over to the “uni- 
form credit file’ developed by the com- 
mittee for assembling clearly and con- 
cisely the type of information needed in 
appraising investment soundness of mu- 
nicipal obligations. There are instructions 
for preparing the “uniform credit file,” 
and illustrations of its use in the case of 
three political subdivisions : Orangeburg, 
South Carolina, Greenwood county, 
South Carolina, and Pasadena, Cali- 
fornia. 

Part II deals with municipal credit 
analysis. It contains fundamental consid- 
erations used in evaluating general 
credit obligations of political subdivi- 
sions. In a chapter entitled “Conclu- 
sions,” the volume says in part: 
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The satisfactory servicing of municipal 
debt depends upon the existence of an ade- 
quate margin between the revenue which the 
jurisdiction can collect and the costs of 
providing the governmental services re- 
garded as necessary. Inasmuch as local gov- 
ernments typically issue long-term bonds, an 
analysis of the credit of a particular juris- 
diction involves forecasting both its re- 
sponsibilities and taxing resources over a 
long period. The rapid changes of this cen- 
tury make such forecasting difficult. The 
analyst must not only be on the alert to 
detect shifts in industry and trade which 
will affect the area in question, but he must 
evaluate the effect of political changes as 
well. More and more services are demanded 
of government, but there is no agreement 
upon either the relative responsibilities, or 
the taxing resources of the three levels of 
government. Since there is no direct rela- 
tion between the responsibilities which gov- 
ernments assume and the sources of revenue 
upon which they can draw, any particular 
unit may be hard hit by being forced to 
assume expensive functions without acquir- 
ing additional revenues. Likewise, the loss 
of important sources of revenue may prove 
embarrassing if some of its costs are not 
assumed by another level of government. 


N other words, the ability of a local 
government to raise money depends 
upon the income of the people of the 
area, the efficiency of the revenue system, 
and the amount of taxes levied upon the 
same taxpayers by other jurisdictions. As 
governments assume more functions, the 
character of municipal management be- 
comes more important. “The fact that 
new responsibilities are sometimes forced 
upon local governments before they have 
had opportunity to perfect an organiza- 
tion to handle them efficiently adds 
greatly to the problems of management.” 
Gossip, news items, investigation, and 
court cases, while often revealing, pro- 
vide no steady or reliable substitute for 
factual reports for gauging the caliber of 
local government and the risk of securi- 
ties issued by it. The publication of “Mu- 
nicipals” is a helpful step in the direction 
of formulating widespread, uniform 
policies with respect to the assembling of 

such factual information. 

—F, X. W. 


Municipats. First Edition. Price $1. Federal 
Deposit Insurance Corporation, Washing- 
ton, D. C. 108 pages. 
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The March of 
Events 


Preference Rating Revised 


HE War Production Board on March 26th 

issued a complete revision of Preference 
Rating Order P-46 which was issued last 
September to assist utilities in obtaining the 
minimum amount of materials necessary for 
maintenance, repair, and operation. That or- 
der assigned a blanket preference rating of 
A-10 to such materials. 

The recent order superseded the original 
order and all amendments thereto and made 
several important changes, the principal of 
which are: 

1. The blanket rating of A-10 in the original 

order is replaced by two higher ratings. 
A-2 rating is granted to deliveries of material 
for maintenance, repair, and operating supplies 
for power plants and pumping plants. An A-5 
rating is granted for all other facilities, such 
as lines, pipes, and substations. One of the 
reasons for the distinction is that if a power 
plant or a pumping station breaks down, the 
whole system is put out of business. If a 
power line or a water pipe breaks, only a part 
of the system is affected. In either case, the 
rating is high enough to make possible prompt 
repair. 

2. The order also assigns a rating of A-5 
to deliveries of materials to bring electricity, 
gas, or water to war plants or other projects 
bearing a rating of A-5 or better. This does 
not apply to housing projects. An A-5 rating 
is also granted to deliveries of materials need- 
ed to protect power or water plants against 
sabotage such as fencing, tear gas bombs for 
guards around such plants, etc. These ratings 
may not be applied without prior authoriza- 
tion from the director of industry operations 
of the War Production Board. 

3. Line extensions to serve a new consumer 
are restricted to 250 feet. The original order 
permitted a 1,000-foot extension. Extensions 
begun prior to March 26th, the date of issu- 
ance of this order, may be completed. 

Despite this restriction, the WPB Power 
Branch announced that houses that were wired 
prior to March 26th or for which the founda- 
tions were completed by that date, may be 
served with electricity provided they are not 
more than 2,000 feet from an existing line and 
provided the utility specifies that galvanized 
steel wire will be used instead of copper. This 
policy, which has been concurred in by the 
steel branch, will also permit extension of serv- 
ice to a number of homes which were already 
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wired when the 1,000-foot extension limit was 
imposed last December 5th. 

The power branch made it clear, however, 
that authorization must be obtained for each 
extension over 250 feet. 


Heads Rural Electric Group 


HE National Rural Electric Codperative 

Association was organized on March 20th, 
its incorporators announced, to aid rural elec- 
tric codperatives’ help in the war effort and to 
assist in general with the problems of such co- 
Operatives. 

The association, the announcement said, 
would be composed of rural electric codpera- 
tives now functioning over the country. 

Steve C. Tate, of Tate, Georgia, was named 
president. Among other incorporators and di- 
rectors of the association are Will Hall Sulli- 
van, of Lafayette, Tennessee, and Thomas B. 
Fitzhugh, of Little Rock, Arkansas. 


President Seizes Railroad 


RESIDENT Roosevelt on March 21st com- 

mandeered the 239-mile Toledo, Peoria & 
Western Railroad after the company president, 
George P. McNear, Jr., rejected for the sixth 
time urgent Federal appeals that he arbitrate a 
wage dispute which resulted in a strike of 104 
engineers and trainmen on December 28th. 
The strike, in effect until the President acted, 
had been marked by disorders and violence. 

Using his plant seizure powers in a labor 
dispute for the first time since the United States 
went to war, and for the fourth time since the 
national defense program began, the Presi- 
dent directed Joseph B. Eastman, director of 
the Office of Defense Transportation, to take 
over and operate the road “by or for the 
United States in order to assure successful 
prosecution of the war.’ 

Entire blame for the necessity of seizing the 
railroad was placed upon the management, as 
the President pointed out in his executive 
order that the two unions involved in the strike 
—the Brotherhood of Locomotive Enginemen 
and Firemen and the Brotherhood of Railway 
Trainmen—had agreed to arbitration proposals 
made by the United States Conciliation Serv- 
ice, the National (Railway) Mediation Board, 
the Office of Defense Transportation, and the 
National War Labor Board. 

Mr. McNear told the President that the 
company rejected arbitration in the belief that 
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it “would be definitely contrary to the best in- 
terests of our country.” 


West Coast Pooling System 


B pico of the War Production Board’s 
power branch were recently reported to 
be working out a power pooling system for the 
Pacific coast to assure a maximum power sup- 
ply for expanding war industries in that area. 

M. Marquis of the power branch was said 
to be on the West coast working with officials 
of the Department of Interior and state power 
authorities in California in arranging a power 
pool system similar to those which have been 
worked out for the New England area, the 
southeastern area, and the Arkansas-Texas- 
Louisiana area. 

The need for the pooling of power facilities 
on the West coast resulted from the location 
of the new magnesium plant in that area, offi- 
cials said. The pooling system may not be put 
into operation immediately, according to offi- 
cials in Washington, but it was held almost 
certain to follow new power demands for war 
industries as new plants are completed. 


Bill Asks Survey by Ickes 


EGISLATION authorizing Secretary of In- 
terior Harold L. Ickes to survey possible 
new sources of strategic materials and to con- 
struct power facilities for their development 
was introduced on March 17th by Senator 
Joseph C. O’Mahoney, Democrat of Wyoming, 
“To win the war and save small business.” 
The bill specificially would authorize Ickes 


to: 

1. Spend $2,500,000 for surveys and studies 
of possible new mineral sources. 

2. Construct and operate electric generating 
facilities to make cheap power available for 
development of such minerals. 

3. Construct and operate pilot plants for per- 
fection of methods of treating ores. 

4. Certify qualified applicants for Federal 
loans to develop additional mineral sources 
when the War Production Board finds a specific 
shortage. 


Eastman Asks Delay 


HE Office of Defense Transportation last 

month requested that increases authorized 
by the Interstate Commerce Commission in the 
freight rates for sulphur, lumber, and cement 
be postponed pending a request for adjust- 
ment in these rates on certain routes, Joseph 
B. Eastman, director, said in a formal state- 
ment. 

The ODT also has requested the carriers to 
refrain from increasing the transcontinental 
west-bound rates on iron and steel articles and 
to waive increases recently authorized by the 
ICC on iron and steel scrap, the statement said. 

Mr. Eastman made no reference to the re- 
quest of the Office of Price Administration for 
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postponement of advanced rates on ten im- 
portant groups of commodities. However, the 
items which the Office of Defense Transporta- 
tion specified in its statement were among those 
on which the OPA opposed rate advances. His 
statement, Mr. Eastman said, was designed 
“to prevent misunderstanding as to the posi- 
tion of the ODT with respect to transporta- 
tion rate adjustments.” 


EEI Convention Called Off 


HE Edison Electric Institute’s annual con- 
vention, scheduled for the first week of 
June at Atlantic City, New Jersey, will not 
be held this year, C. W. Kellogg, president, 
announced recently. 
He said the decision was because of heavy 
war demands on electric utility companies. 


New TVA Battle Opened 


BATTLE between Senator McKellar, Demo- 
re crat of Tennessee, and directors of the 
Tennessee Valley Authority over the financial 
procedure of the public power agency opened 
on March 16th before a congressional com- 
mittee. 

Charging the TVA organization with incur- 
ring “inexcusable, wasteful, and extravagant 
expenses” in connection with the travel of its 
officials, the senior Tennessee Senator called 
for support of his bill to require payment of 
TVA’s power revenues into the Treasury 


monthly, subject to expenditure only by con- 
gressional appropriation. 

McKellar was the only witness before a Sen- 
ate agricultural subcommittee headed by Sena- 
tor Bankhead, Democrat of Alabama. David 
E. Lilienthal, chairman of the TVA, was in- 
structed to return the following day. 


McKellar asserted TVA officials spent 
$875,959 travel and allowance money in trips 
involving public carriers last year, plus $1,320,- 
000 in other travel involving the use of the 
authority’s 763 passenger cars and other 
equipment. 

McKellar charged Lilienthal and H. A. 
Morgan, another director, had opposed con- 
struction of every TVA dam since Wheeler 
and Norris dams, and that former Chairman 
A. E. Morgan actually lobbied against the 
dams which were approved largely through 
his own efforts. 

McKellar also filed for the record reports on 
expenditures by the TVA in inserting page ad- 
vertisements in newspapers throughout Ten- 
nessee and the remainder of the TVA area and 
expressed the view the directors felt they were 
“too big, too powerful, too strong”’ to be sub- 
ject to congressional control. 

Lilienthal told newsmen that if the McKellar 
bill became law “the war efforts of the TVA, 
essential to the aluminum and aircraft pro- 
grams of this country, would be impeded, the 
TVA’s business efficiency would be destroyed 
at one stroke, and the development of the Ten- 
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fessee valley region set back a quarter of a 
century.’ 


ICC Authorizes Truck Merger 


Pere objections by the antitrust division 
of the Department of Justice and the 
Secretary of Agriculture, the Interstate Com- 
merce Commission on March 20th granted the 
application of Associated Transport, Inc., of 
New York to merge eight Atlantic seaboard 
trucking companies into what will be the largest 
single motor carrier in the United States. 
Clyde B. Aitchison, acting chairman, and 
Commissioners Walter M. Splawn and Wil- 
liam J. Patterson dissented from the findings 
of the majority of the commission. These were 
that the consolidation would improve trans- 
portation service, promote safe operation, and 
result in substantial operation economies; that 
assumption by Associated Transport of the 
fixed charges of the eight carriers would not 
be inconsistent with the public interest; that 
there are substantial duplications in the opera- 
tions of these carriers but that the proposed 
consolidation would rectify this situation; that 


acquisition of control through stock owner- 
ship and complete consummation of the con- 
solidation within a year would be consistent 
with the public interest; that if the proposed 
transaction is completed, there would remain 
ample. competitive motor carrier service 
throughout the territory involved; that Asso- 
ciated Transport is not and upon consumma- 
tion of the transactions as proposed would not 
be affiliated with any railroad; that Associ- 
ated Transport’s capitalization would not be 
excessive. 

The antitrust division of the Department of 
Justice had contended that interchange of 
equipment by the eight carriers without con- 
solidation and physical transfer of lading 
would provide the benefits of through trailer 
service. 

The commission commented that w rhile this 
was theoretically true in practice, carriers were 
reluctant to turn over their equipment to one 
another. 

As no immediate rate reductions are pro- 
posed, the antitrust division had argued that 
accomplishment of economies by the consolida- 
tion would not benefit the public. 


Arkansas 


Municipal Power Pool Proposed 


peas of a power pool among all munic- 
ipally owned power plants in Arkansas as 
a means of conserving electricity and provid- 
ing facilities for emergency use was proposed 
by Mayor Neely of Little Rock last month. 

A meeting of managers of all city-owned or 
leased power plant managers was called by 
Mayor Neely and Victor Beals, North Little 
Rock electrical engineer, when plans for the 
proposed pool would be discussed. 

Under Mayor Neely’s plan, cities of the 
state would be linked by a statewide network 
of power transmission lines. In case of un- 
usual demand for power or of power failure 
in any locality, surplus electricity from other 
sources could be “piped” into the area where it 


was needed. Feeder lines could be established 
by each city at small cost, and existing inter- 
city lines utilized, Mayor Neely said. Plans 
for financing the pool remained to be worked 
out. 

The mayor suggested that municipal plants 
operated on a leased power line could transfer 
excess electricity during hours of light demand. 
It was also suggested that large power users 
could be asked to shut down during the peak 
period. 

Representatives from the following towns 
were invited: West Memphis, Osceola, Para- 
gould, Jonesboro, Bentonville, Siloam Springs, 
Clarksville, Paris, Conway, Benton, Hope, For- 
rest City, Prescott, and Augusta. Officials of 
the Arkansas Power & Light Company and the 
REA also were invited. 


California 


Hetchy Controversy Settled 


S** Francisco’s troublesome Hetch Hetchy 
power problem was settled last month for 
the duration of the war. The city’s electricity 
is going to work to produce the supplies which 
will provide the sinews of war for the men who 
shoulder guns, man ships, and fly planes. 
Specifically, the power which the Supreme 
Court said the city could no longer sell to the 
Pacific Gas and Electric Company will be used 
to turn the wheels of an aluminum plant to be 
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constructed immediately with Federal funds 
and probably located at Modesto or near-by 
Riverbank in Stanislaus county. 

Final approval of such a project was ob- 
tained in Washington on March 13th from the 
several Federal agencies concerned by the city’s 
3-man special committee which went East for 
the purpose several weeks ago. Utilities Man- 
ager E. G. Cahill, Assistant Attorney Dion 
Holm, and Utilities Department Engineer 
Louis Perrin constituted the committee. 

Not only will existing hydroelectric output 
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be utilized by the new defense plan, but it 
was disclosed that the long-planned but never 
developed supplemental generating plant at 
Red Mountain Bar is to be built and its produc- 
tion used also. 

It was indicated that PG&E may be called 
upon to supply part of the envisioned load, 
forecasting construction.of major proportions. 

Cahill’s telegram to Mayor Rossi, which was 
jubilantly received at city hall, read in part as 
follows: 

“Department of Interior Power Division and 
Federal Power Commission and power branch 
of War Production Board approved Hetch 
Hetchy power for use by a war industry. Na- 
tional Resources Board and Army and Navy 
Munitions Board recommended to aluminum 
and magnesium branch of War Production 
Board that an aluminum plant be established 
somewhere in Central California valley along 
Hetchy power transmission lines. Aluminum 
branch recommended it to plant sites board. 
Plant sites board recommended it to War Pro- 
duction Board.” 


Transportation Problem Studied 


HE Los Angeles Chamber of Commerce 
and the state railroad commission last 
month launched a joint comprehensive public 
transportation survey of more than 500,000 
employees in Los Angeles’ 150 plants of 500 or 
more workers. 
Investigating the individual facts concern- 
ing each employee and his transportation, the 


survey will tabulate the whole mass and come 
up with the foundation for a revision of the 
city’s transportation structure. 

Survey cards have been printed for each of 
the employees to learn where they live, how 
they travel, condition of private autos and 
tires, and how long such conveyances will 
operate. This information will be compiled by 
trained statisticians and tabulated on maps as 
the basis for a solution of the problem, it was 


said. 

Joseph B. Eastman, director of the Federal 
Office of Defense Transportation, indicated 
that he felt this to be the finest survey of 
municipal transportation he had ever seen. Ac- 
cordingly, he recommended it to the governors 
of each of the 48 states. 

Chartering of busses for sight-seeing or 
pleasure trips was suspended on March 12th by 
many bus lines. Immediately affected was the 
Pacific Greyhound Lines’ fleet of busses run- 
ning Sundays only between San Diego and the 
Agua Caliente racetrack. Regular service of 
all bus lines throughout California and east- 
ward would continue as usual. 

Santa Fe Trailways, Pacific Greyhound, and 
Pacific Electric busses will refuse to charter 
special coaches, however, for social or athletic 
events, outings, picnics, conventions, school 
athletic teams, student followers of athletic 
squads, hiking or snow trips, and any other 
trips which could be classified as “nonessential 
transportation.” 

Governmental conservation of 
prompted the new restrictions. 


rubber 


Colorado 


FPC Orders Rate Cut 


GC PPRUDENT investment” was used by the 

r Federal Power Commission on March 
25th in ordering a cut of more than $2,000,000 
in wholesale natural gas rates in Colorado, 
New Mexico, and Wyoming—the so-called 
Denver rate case. The rate base as determined 
by the commission was some $6,000,000 below 
the original cost claimed by the companies— 
Canadian River Gas Company and Colorado 
Interstate Gas Company. A 6% per cent rate 
of return was allowed. 

Natural gas rates in the Chicago area are 
affected, since a reduction of $655,000 was 
ordered in the charges made by Colorado In- 
terstate to the Natural Gas Pipeline Company 
of America. 

The commission indicated a belief that in- 
creased revenues are sufficient to offset ad- 
mittedly higher taxes, wages, and material 
costs. Such belief was implied in denying the 
petitions to reopen the proceedings (closed 
more than a year ago) for the receipt of evi- 
dence on the upward trend of costs. 

Recoverable reserves of the Canadian com- 
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pany (which carries gas from the Texas Pan- 
handle and Hugoton field) will last more than 
fifty years, the FPC asserted. A life of thirty- 
eight years (from December 31, 1939) was as- 
signed to the company’s main pipe line. 
The Colorado Interstate Gas Company, which 
transports gas from Texas to Denver and other 
cities in that region, said in its petition that 


much of the evidence given a year ago was 


obsolete because of war conditions and should 
not be used for a final determination of the 
issues. The petition said in evidence produced 
at the hearing it was estimated that the com- 
pany would pay $683,784 in Federal taxes ap- 
plicable to net earnings in 1941, but it now de- 
velops the amount will be $1,233,779. Estimates 
of the taxes the company will have to pay for 
the entire period from the time of the hearing 
until its contract for the sale of gas to the 
Public Service Company of Colorado termi- 
nates in 1948 should now be revised in view of 
the recent tax increases, the company con- 
tended. 

The Wyoming Public Service Commission 
asked the FPC on March 19th to deny petitions 
to reopen the natural gas rate case. 
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Indiana 


Supreme Court Upholds Deal 


T= United States Supreme Court last 
month refused to take up the protest of 
the Public Service Company of Indiana against 
an Indiana Supreme Court decision upholding 
the purchase by the city of Lebanon of the 
firm’s utility property in and around the town. 

The state high court overruled the company’s 
constitutional objections to the purchase by 
condemnation and sustained a jury’s verdict 
by damages to the company would be $210,- 
000. 
In its appeal to the highest court, the utility 
reiterated its constitutional arguments contend- 
ing that Indiana statutes authorizing condemna- 
tion proceedings were intended to apply only 
to real estate, “not to a going business con- 
cern.” 

It is also argued that it is operating under 
an “indeterminate permit” and that an attempt 
to condemn the utility without paying for the 
permit would impair a contract in violation of 
the Fourteenth Amendment. 


Gas Transfer Voided 


Pe John W. Baumunk in Clay Circuit 
Court at Brazil on March 12th ruled for 


the plaintiffs, Mrs. Lenora Johnson and Charles 
J. Kolsen, of Terre Haute, against the Indi- 
ana Gas Utilities Company, the Terre Haute 
Gas Corporation, and the state public service 
commission in holding the order of the com- 
mission for the transfer of $1,250,000 worth of 
property invalid. 

The suit was brought by two Terre Haute 
gas patrons objecting to transfer of the prop- 
erty of the old Indiana Gas Utilities Company, 
serving Terre Haute, Brazil, Clinton, and 
West Terre Haute to the new Terre Haute Gas 
Corporation. The case was venued to Clay 
Circuit Court from Vigo county. By Judge 
Baumunk’s ruling the property goes back to 
Indiana Gas Utilities. 

The suit contended the order of the state 
commission for the sale of the property was 
void in that two commission members were not 
present when it was written after hearings 
December 5th and 6th, 1940. 

Sale of the properties was effected last April 
under terms of an order issued by Judge Vin- 
cent L. Liebell, of the United States court of 
the southern district of New York, permitting 
the Associated Gas & Electric Corporation 
to sell the physical properties of its subsidiary, 
the Indiana Gas Utilities Company, to the 
Terre Haute Gas Corporation. 


Kansas 


Natural Gas Curb Set 


HE War Production Board recently 

ordered curtailment of the consumption of 
natural gas and mixed natural and manufac- 
tured gas in 26 Kansas counties to conserve 
critical materials used in gas-burning equip- 
ment. 

The three eastern tiers of counties of Kansas 
were affected. Previously WPB had desig- 
nated all or part of 17 states and the District 
of Columbia as areas where installation of gas 


heating systems or conversion of heating equip- 
ment from other fuels to gas was forbidden. 
The order bans the installation of gas heat- 
ing systems in homes, stores, or factories. 
Utility companies delivering natural gas, or 
natural gas mixed with artificial gas, were 
forbidden to supply gas for heating unless the 
heating equipment was installed before March 
20th or the equipment was specified in the con- 
struction contracts of buildings whose main 
ais were completed prior to March 
th. 


Kentucky 


Decide on TVA Tie-in 


Mix Pro-Tem Gaston W. Cole on March 
18th said city officials of Bowling Green 
had definitely decided to seek a local tie-in 
with the TVA rather than attempt to purchase 
local properties of the Kentucky-Tennessee 
Light & Power Company and operate them 
under city supervision. 

The announcement was made following the 
return of Cole and other city officials from a 
trip to Clarksville, Tennessee, where they 
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studied that citys TVA _ power set-up. 
Under the TVA plan, Bowling Green would 
purchase the local distribution and the TVA 
would purchase the Kentucky-Tennessee gen- 
erating plant in Bowling Green and sell to the 
city electricity produced in the plant. 
Municipal purchases of Kentucky-Ten- 
nessee properties without TVA connections 
were recommended by Louisville investment 
men last month at a meeting of representatives 
from eight cities in the area. At that time the 
investment men said that should Bowling 
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Green fail to accept their plan, their proposal 
of municipal ownership throughout that area 
would be killed, since Kentucky-Tennessee’s 
central generating plant for the area is located 
in Bowling Green. 

The Bowling Green city attorney told the 
local council that rates to utility users in the 
city possibly would be cut in half under a TVA 
set-up. A 10 per cent rate reduction was sug- 
gested by investment firm representatives under 
municipal ownership. 


Utilities’ Machinery Exempt 


ANUFACTURING machinery of Louisville’s 

public utilities is exempt from local taxa- 
tion, just as such personal property is exempt 
in the rest of the state, the court of appeals 
ruled on March 17th at Frankfort. 

T. B. Wilson, president of the Louisville 
Gas & Electric Company, which challenged 
the city’s claim that it as well as the state could 
tax the property, estimated an adverse decision 


would have cost the utility approximately $2. 
140,000 in taxes and penalties over a 6-year 
period—1935 through 1940. 

In an opinion by Commissioner Osso W, 
Stanley, the high tribunal considered only the 
1935-38 period and set the total claim against 
the company at $1,300,000 for that period. Had 
the city won its claim, Mr. Wilson said, it was 
probable an additional claim would have been 
placed for the years 1939-40 

Commissioner Stanley said other Louisville 
utilities, such as steam railroads and the city 
street railway system, also were affected by the 
ruling, but Louisville officials would not esti- 
mate the loss in taxes from them under the de. 
cision. 

The court said the city’s claim against the 
gas and electric company in 1940 was the first 
it had made in twenty-three years and at- 
tributed the subsequent controversy to 
fusion and indifferent references” by state 
legislatures to previous laws and constitutional 
amendments. 


Louisiana 


Rate Ordinances Adopted 


HE New Orleans commission council on 

March 12th adopted three ordinances put- 
ting into effect reduced gas rates suggested by 
Judge Rufus E. Foster and approved the ap- 
pointment of a director of the newly created 
miscellaneous revenues division. 

The director of the new division is A. Frank 
Fairley, whose appointment was embodied in 
a resolution introduced by Acting Mayor Fred 
A. Earhart. Mr. Fairley has been head of the 
sales tax division since’ its creation. 

The reduced gas rates became effective 
March 22nd, the law requiring that ten days 
elapse from the date of adoption of the ordi- 
nances. The measures make the new rates re- 
troactive to September 15, 1941, so that New 
Orleans Public Service Inc. would be obligated 
to make rebates on the 6-month bills rendered 


since that date. Officials have estimated that 
the total refund for approximately 100,000 con- 
sumers would exceed $400,000. 

The gas rates, as proposed last December 
by Judge Foster, who was named arbitrator in 
the gas rate situation, follow: 

For domestic consumers: 90 cents for the 
first 700 cubic feet; 70 cents per thousand for 
the next 5,300 cubic feet ; 60 cents per thousand 
for the next 14,000 cubic feet; and 50 cents per 
ee for all gas used above 20,000 cubic 

eet. 

For small commercial consumers: 90 cents 
for the first 700 cubic feet; 70 cents per thou- 
sand for the next 49,300 cubic feet; 60 cents 
per thousand for the second 50,000 cubic feet; 
and 55 cents per thousand for all gas used above 
100,000 cubic feet. 

In both instances the 25-cent monthly service 
charge was eliminated. 


Michigan 


decision, which will be studied carefully be- 


State Orders Data 


A“ public utility companies in Michigan will 

be asked to submit data on the original 
cost of their plants, Richard H. Barkell, state 
public service commission chairman, an- 
nounced on March 19th. 

“This is in line with the recent United States 
Supreme Court decision that rate bases should 
be fixed on original rather than reproduction 
costs,” he said. 

“We have not yet received a copy of the 
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fore We proceed farther. But we want the 
data on original cost in order to be prepared 
for the possibility of new rate cases.’ 

Barkell said the data which the companies 
submit will be ‘ ‘augmented through some in- 
vestigation of our own.’ 

Detroit city officials believe the opinion ulti- 
mately may affect the utility bills of all city 
householders. They were particularly i 
terested in Michigan Consolidated Gas Com- 
pany rates, it was said. 
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Minnesota 


FPC Refuses to Rescind Order 


HE Federal Power Commission asserted 

reclassification and cost studies were essen- 
tial to the war effort and a barrier to inflation 
in the utility field, in denying the application 
of the Minnesota Power & Light Company to 
rescind a show-cause order issued by the com- 
mission. Commission had ordered the company 
to show cause why it should adjust accounts 
in conformity with recommendations of the 
commission’s staff, why it should not dispose 


of amounts aggregating $31,506,414 in accord- 
ance with requirements of the commission’s 
uniform system of accounts, and why it should 
not submit 4 cee, of amounts total- 
ing $44,560,4 

Studies Sie the commission said, a 
“sound basis for the most effective control of 
the prices of utilities services entering into 
practically every important essential war activ- 
ity as well as into the general cost of living.” 

The company was given until April 6th to 
enter its reply. 


Mississipp1 


Bill Would Lower Rates 


EPRESENTATIVE Howard McDonnell of Bil- 
R oxi last month introduced a bill into the 
state legislature which would lower all public 
utility rates. The bill attacked all public utili- 
ties by placing all electric, gas, telephone, and 
telegraph operations under the jurisdiction and 
control of the Mississippi Public Service Com- 
mission. 

If enacted into law it would eliminate the 
high prevailing rates, as the state commission 
would adjust all rates, basing such rates upon 
the investment and actual costs of production, 
thereby eliminating the great profits now en- 
joyed by the utilities, McDonnell pointed out. 


He said it would further eliminate the penalties 
“which the consumer now pays under the guise 
of a gross charge when each monthly bill is not 
paid on time.” 

A bill permitting municipal officers to fix 
power and gas rates was passed in the state 
senate on March 17th. Offered by Senator 
Evon Ford of Taylorsville, the measure has 
been advocated for a number of years by Sena- 
tor James C. Rice of Natchez. 

“Mississippi has long needed such a statute,” 
Rice said. “I hope the house will approve it.: 
This bill gives our local authorities regulatory 
powers that should be vested in them.” 

Under the bill interested parties could ap- 
peal to state rather than Federal courts. 


Missouri 


Court Upholds Power Bonds 


HE city of Kennett knocked over another 
legal obstacle in more than eight years of 
litigation over its efforts to issue $140,000 in 
bonds for construction of a municipal electric 
light and power plant, when the state supreme 
court on March 13th upheld the legality of 
procedure by which the city council sold the 
bonds in March, 1941. 
The court affirmed a judgment of Dunklin 


County Circuit Court, which dismissed a suit 
by the Arkansas-Missouri Power Corporation 
to enjoin city officials from carrying out a con- 
tract and agreement covering sale of the bonds 
to a Kansas City brokerage firm. 

Power of the city to build the plant, resisted 
by the Arkansas-Missouri Corporation in Fed- 
eral and state courts in various suits since the 
bond issue was voted in August, 1933, has been 
upheld by the courts. The latest suit was de- 
signed to block the sale of the bonds. 


New York 


Gas Ban Upheld 


ITING the necessity of conserving gas for 
war industries, the state public service 
commission on March 17th upheld the Repub- 
lican Light, Heat & Power Company’s refusal 
to supply gas for heating of homes under con- 
struction in its Tonawanda district. The com- 
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mission ruled, however, the supply to homes 
already being served must be continued. 

The industrial demand for gas has increased 
nearly four times in recent years and is 125 
per cent above that of January, 1938, company 
representatives testified at a hearing, which 
makes it impossible to meet heating gas orders 
for new homes. They added the company can 
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obtain no additional source of gas supply. 


Rate Rise Linked to Tax Bill 


= of electricity and gas through- 
out greater New York will be faced with 


the prospect of higher rates if new tax 
posals on corporations recently propose :* 
Secretary of the Treasury Morgenthau are 
enacted in law, Floyd L. Carlisle, chairman of 
the board of Consolidated Edison Company of 
New York, declared on March 16th. 


e 
Ohio 


Company Hits Rate Demand 


T= state public utilities commission had 
under advisement last month the objec- 
tions of counsel for seven subsidiaries of the 
Columbia Gas & Electric Corporation, includ- 
ing the Ohio Fuel Gas, to the commission order 
of February 16th, requiring the submission of 
all contracts, agreements, and franchises with 
communities served. 

The objections to the commission’s move 
were based primarily upon the contention that 
the rate reviewing body lacked jurisdiction in 
the matter of the distribution of mixed gas, 
and that the companies are unable to explain 
or defend any alleged irregular practices un- 


— the commission’s order is made more spe- 
cific. 

Aside from the Ohio Fuel Gas Company, 
other distributing companies named in the 
original order were the Cincinnati Gas & Elec- 
tric Company, the Dayton Power & Light 
Company, the United Fuel Gas Company, the 
Northwestern Ohio Natural Gas Company, 
the Manufacturers Light & Heat Company, and 
the Natural Gas Company of West Virginia. 

The commission’s order of last February 
had rescinded an earlier order in which these 
same companies were required to show cause 
why they should not cease the further distri- 
bution of mixed gas to communities unless 
their individual contracts called for such gas. 


Pennsylvania 


Rate Investigation Ordered 


HE Pittsburgh city council last month 

ordered the law department to bring a 
direct complaint to the Federal Power Com- 
mission against the wholesale rates of three 
natural gas companies who sell to Pittsburgh 
distributing companies. 

The resolution was adopted unanimously 
after Councilman Thomas J. Gallagher de- 
clared that the Hope Natural Gas Company, 
of West Virginia, charges the Peoples Natural 
Gas Company of Pittsburgh “higher rates than 
the latter collects under its state tariff from 
its large users, resulting in an unfair burden 
on local home users.” 

Gallagher asserted that the FPC, under the 
Natural Gas Act of 1938, can, upon the direct 
complaint of any municipality, regulate the 
rates charged for transporting and selling 
natural gas in interstate commerce for ultimate 
distribution to the public. The cities of Cleve- 
land, Akron, Toledo, Columbus, and Cincin- 
nati, Ohio, have already brought complaints 
against unlawful rates charged, he added. 

Other companies named in the Gallagher 
resolution were the United Fuel Gas Company 
and the Pittsburgh and West Virginia Gas 
Company, both West Virginia firms. 


Meet on Seaway Project 


C— James recently announced that, in 
view of the unanimous adoption by the 
state senate on March 18th of the Mallery reso- 
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lution calling upon him to summon a non- 
partisan conference on the St. Lawrence water- 
way and electric power project, he would con- 
fer with Richard Maize, secretary of mines. 

The secretary, who approves the purposes of 
the resolution, has said that construction of the 
project would be a severe blow to the state’s 
coal industry because of the generation of elec- 
tric power from water instead of coal. 

he governor said the “political and 
economic phases of the question have been dis- 
cussed for many years. As governor of this 
state we are going to try to find out what the 
facts are, although I do not know exactly how 
we are going to do this.” 

After pointing out that carrying out of the 
waterways project would affect not only Penn- 
sylvania, but New York, Ohio, and in some re- 
spects Indiana, he said all eastern ports would 
feel its effect. 


Power Strike Postponed 


HE Congress of Industrial Organizations’ 

Utility Workers Organizing Committee 
last month called off a threatened strike against 
the Pennsylvania Edison Company, a power 
source for ten counties, at the request of the 
War Labor Board. The union had previously 
appealed to President Roosevelt for Army 
operation of the company if the dispute was not 
settled. Secretary of Labor Perkins certified 
the dispute to WLB. The strike had been 
scheduled to protest reclassification of thirty- 
one workers. 
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THE MARCH OF EVENTS 


South Carolina 


No Special Session 


HE possibility of a special legislative ses- 

sion being called by Governor Jefferies was 
discarded last month after the chief executive 
on March 16th signed a $575,000 deficiency ap- 
propriations bill whose legality of ratification 
he had previously questioned. 

The measure was among 78 or more acts 
ratified March 14th in the closing minutes of 
the state general assembly’s 38-day session. 
Governor Jefferies, terming as “discourteous” 
the legislature’s adjournment before he had 
had time to consider the money bill and deliver 
a final message, had threatened to withhold his 
signature from the bill, making it inoperative 
until next January, or until he called a special 
legislative session. 

The governor, although apparently chagrined 
at the lack of legislative action on a bill to per- 
mit the Santee-Cooper project to purchase $42,- 
000,000 of private power utilities, said that 


“had no connection whatever” with his dis- 
pleasure at the abrupt sine die adjournment. 

He said further that the state could and 
“should now acquire these [the South Carolina 
Electric & Gas Company and Lexington Water 
Power Company] utility properties.” He cited 
the 1934 act creating the Santee-Cooper (South 
Carolina Public Service Authority) as not pro- 
hibiting purchase of these utilities. 

Governor Jefferies, who until he became 
governor was general counsel for the Santee- 
Cooper, said the bill whose passage he had 
hoped for would have saved the state “hun- 
dreds of thousands of dollars in interest” on 
financing the proposed purchase, and would 
have protected state, county, and local taxes on 
the properties. The present law exempts the 
power authority from state and local taxes. 

Simultaneously with the governor’s sugges- 
tion that the purchase proceed, an injunction 
to restrain acquisition of the properties was 
sought by an independent consulting engineer. 


Tennessee 


Pipe-line Petition Extended 


HE state utilities commission on March 
13th gave the Tennessee Gas & Transmis- 
sion Company another sixty days in which to 
show its financial ability and priority on de- 
livery of materials for a proposed natural gas 
pipe line into Tennessee. 
The company has sought a certificate to per- 


mit its construction and operation of a pipe line 
from Louisiana through Tennessee into 
North Carolina, entering the state near 
Lawrenceburg and leaving near Sevierville. 
Laterals would lead to Nashville, Chattanooga, 
Knoxville, and other points. 

Extension of the deadline for filing proof 
of financial ability was granted upon the com- 
pany’s request. 


Utah 


Cheap Power Needed 


I Utah gets its proposed hydroelectric and 
steam-power Plants, it will be “made” as 
one of the nation’s important industrial centers, 
Governor Herbert B. Maw said recently. 
Speaking at a meeting of the Salt Lake 
County Democratic Central Committee in Salt 
Lake City, the governor commented that, 
although $400,000,000 worth of new industries 


will give employment to 35,000 persons in Utah 
this year, the state’s industrial expansion has 
been limited by the absence of cheap power. 
Secretary of the Interior Harold L. Ickes’ 
recommendations for construction of steam 
and hydroelectric power plants in Utah will 
remedy the situation, the governor added. 

Industrial development for Utah, the gov- 
ernor asserted, began with the $30,000,000 Salt 
Lake small arms ammunition plant. 


Wisconsin 


Rural Meter Reading Interval 
Widened 


;* an effort to reduce tire consumption by 
state utilities, the state public service com- 
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mission on March 20th ruled that meters in 
certain rural areas need be read only once in 
three months instead of once a month as 
formerly, Written authorization from the 
commission for this change will be necessary, 
the commission said. 
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The Latest 
Utility Rulings 


Extension of Maturity Date of Securities 
Exempted under Holding Company Act 


ee Laclede Gas Light Company, a 
utility company, subsidiary of Og- 
den Corporation, a registered holding 
company, was granted exemption pur- 
suant to § 6(b) of the Holding Com- 
pany Act for an offer of extension, and 
an extension, of debt securities maturing 
prior to the time at which reorganiza- 
tion could reasonably be expected to be 
consummated. A plan for reorganiza- 
tion, pursuant to § 1l(e) of the Hold- 
ing Company Act, is presently pending 
before the commission. A showing was 
made as to the exercise of reasonable 
diligence in the prosecution of the pro- 
ceeding for reorganization, and condi- 
tions were imposed prohibiting dividends 
and otherwise designed for the protec- 
tion of bondholders during such ex- 
tended period. 

Ogden Corporation was permitted to 
acquire debt securities of the subsidiary 
not extended by public holders thereof 
in acceptance of the offer of extension, 
since such acquisition was for the pur- 
pose of facilitating an extension of debt 
maturity made necessary in order to ac- 
complish a reorganization of the subsid- 
iary company, and the parent company 
would pay the principal amount of se- 
curities so acquired in full, together with 
accrued interest thereon to public hold- 
ers, and would agree to the proposed ex- 
tension in respect to the securities so to 
be acquired. The commission said : 

While the immediate effect of the acquisi- 
tion of these securities by Ogden will be an 
increase by it of its investment in Gas Com- 
pany and, therefore, seemingly, a step in 
the opposite direction from that goal of 
divestment of control of Gas Company and 
other public utility subsidiaries of Ogden 
envisioned at the time of the organization 
of Ogden, yet, in fact, the purpose of such 
present investment is the facilitation of such 


APR. 9, 1942 


a reorganization of Gas Company as will 
make possible the disposition by Ogden of 
its entire investment therein, as well as, at 
the same time, the placing of Gas Company 
in a financial condition more conducive to 
the economical and efficient development of 
the public utility system operated by the 
latter company. For these reasons, and in 
view of the factual situation here presented, 
we find no occasion for adverse findings 
under § 10(b) or § 10(c) (1), and find that, 
as required by § 10(c) (2) the acquisition of 
such securities by Ogden will serve the pub- 
lic interest by tending toward the economical 
and efficient development of an integrated 
public utility system. 


A further problem was presented by 
the request by the parent corporation 
that, after acquisition by it of bonds not 
otherwise extended and the extension of 
such bonds, it be permitted to sell, from 
time to time, the bonds so acquired by 
it at not less than 99 per cent of principal 
amount plus accrued interest, or at such 
lesser price as the commission may, from 
time to time, approve. Such sale, the 
commission pointed out, might result in 
a loss to Ogden. It did not appear that 
this loss was such as to constitute an un- 
reasonable cost to Ogden for the indi- 
rect benefit to be received, in common 
with other stockholders of the subsidiary 
gas company, from the consummation of 
the proposed transaction. Nevertheless, 
said the commission: 


.. . we do not feel that we should at this 
time permit the declaration of Ogden to be- 
come effective upon the basis suggested, 
since market conditions and other factors 
over the period during which it is contem- 
plated that these bonds will be sold may 
vary greatly from time to time and the 
limits of reasonableness of the price at which 
such bonds may appropriately be sold may 
vary accordingly. We will, therefore, re- 
serve jurisdiction with respect to the resale 
of such bonds, requiring that at the time 
of each proposed sale Ogden submit evi- 
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THE LATEST UTILITY RULINGS 


dence as to the reasonableness of the price 

to be obtained. 

In the same connection it was indi- 
cated that in the event Ogden should be 
able to resell the bonds to be acquired 
by it at a premium, the profit realized 
from such sale would be considered by 
it to be received in its own right rather 
than for the benefit of the subsidiary gas 
company. 

The commission was by no means 


convinced of the correctness of this 
position, in view of the fiduciary re- 
lationship occupied by Ogden, and the 
commission made it clear that it was not 
presently concurring in the position of 
the holding company upon this point, but 
it expressly reserved the same for con- 
sideration at the time approval might be 
sought for specific sales of bonds. Re 
Laclede Gas Light Co. et al. (File 
No. 70-469, Release No. 3376). 


e 


Right of City to Appeal from Rate Order 
Affecting Residents 


A city has‘a right to appeal from an 
order of the Illinois Commerce 
Commission in a rate proceeding even 
though rates for service to the munici- 
pality itself are not in question, accord- 
ing to a decision of the supreme court of 
Illinois. Apart from the issue of repre- 
sentation in rate proceedings, the court 
held that the city, having been recognized 
by the commission and the company as 
having sufficient interest to be made a 
party to the proceeding, was in conse- 
quence “affected” by the order awarding 
an increase of rates. 

This question arose in a case in which 
a water company petitioned the commis- 
sion for authority to increase rates. 
Higher rates were authorized for resi- 
dents of the city, but rates for service 
to the municipality itself remained the 
same. Illinois statutes authorize cities 
to appear as complainants in certain 
matters before the commission and to 
initiate investigations relating to rates 
or other charges or services of public 
utilities within such cities. They also 
prescribe that notice be given to a city 
and provide that when an application for 
an increase in rates is filed the city shall 
not only be entitled to appear but shall 
be entitled to present evidence relating 
to the subject matter of the inquiry, in- 
vestigation, or hearing. This had been 
done. 

These provisions, said the court, dem- 
onstrated that the city was a party be- 
fore the commission not only because it 


was itself a consumer of water, but for 
the additional reason that it was the 
representative of the resident consumers 
within its territorial limits. Moreover, 
the interests of the city in the proceed- 
ing did not terminate upon the entry of 
an order adverse to the city’s residents 
but favorable to the city itself, particu- 
larly where the resident consumers were 
not parties before the commission. The 
court added: 


Indeed, if appellant was not the represent- 
‘ative of its residents then no one, so far as 
domestic and commercial rates are involved, 
was before the commission and the order 
of January 28, 1941, as to such rates, was an 
ex parte order entered without notice and, 
hence, void. 


The decision in Public Utilities Com- 
mission ex rel. Dixon Water Co. v. Dix- 
on (1920) 292 Ill 521, 127 NE 143, had 
been urged by the company in support 
of its position, but in that case there was 
involved the question whether a con- 
sumer could be compelled to discontinue 
the use of a meter giving satisfactory 
service and accept for his meter a price 
fixed by the commission, which was said 
to be a question in which the city was in 
no way concerned. No one could raise 
that question except some consumer 
whose rights were in some way affected. 
Nevertheless, it was observed that the 
appeal of the city in the Dixon Case was 
not dismissed, although the contentions 
made were decided adversely to the city. 

The attention of the court was directed 
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to decisions from other jurisdictions 
where commissions corresponding to the 
Illinois commission represent the people, 
and where the city is not deemed af- 
fected by an order adverse to its resi- 
dents. 

In Illinois, however, it was said 
that the commission is an administrative 
board, quasi judicial only in its nature. 


The Illinois Supreme Court continued: 


It is true, of course, that pursuant to 
statute it may institute proceedings on its 
own motion and may make independent in- 
vestigations. Its decisions, however, must 
be judicial and, if so, the commission can- 
not be said to represent one party as against 
another. 


Inter-State Water Co. v. City of Dan- 
ville, 39 NE (2d) 356. 


& 


Priorities and Service Extensions 


N a case before the Pennsylvania com- 

mission where water main extensions 
had been ordered, the company, on an 
application for rehearing, alleged that 
owing to the national emergency it 
would be difficult to secure priorities 
under the national defense law, and, 
further, that it would be difficult to se- 
cure materials and an assurance of de- 
livery even after they are secured. The 
commission, however, said: 

The 3 engions does not allege that it has 
applied for and has been refused a priority 
rating by the Supply Priorities and Alloca- 
tions Board. In our opinion the allegations 
contained in those paragraphs are too specu- 
lative to merit consideration at this time: 
St. Joseph Stock Yards Co. v. United States 


(1936) 298 US 38, 80 L ed 1033, 14 PUR 
(NS) 397, 56 S Ct 720. 


As to an allegation that the company 
was not earning a fair return on present 
value, the commission said that the bur- 
den of proving that construction of ex- 
tensions would amount to confiscation 
was upon the company and the record 
was void of sufficient evidence for a 
finding of fair value. It therefore fol- 
lowed that since no finding of fair value 
could be made, no finding could be made 
of return on fair value. Pennsylvania 
Public Utility Commission v. Westmore- 
land Water Co. (Complaint Docket No. 
12601). 


z 


Depreciation Explained in Rate Decision by 
Pennsylvania Commission 


rN order of the Pennsylvania commis- 
sion requiring reductions in gas 
rates and awarding reparation for ex- 
cess charges is accompanied by an 
opinion covering, among other matters, 
the question of depreciation, both annual 
and accrued. As stated by the commis- 
sion, an attempt was made to determine 
“how far the property under the influ- 
ence of wear and obsolescence has 
moved along the road from the condi- 
tion of newness to the condition of 
junk.” 

The two contending schools of 
thought, one advocating the observa- 
tional method and the other the age-life 
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method, were considered. Use of the ob- 
served condition as the sole measure of 
accrued depreciation, said the commis- 
sion, discredits what, when rightly used, 
is a very desirable procedure. The com- 
mission continued : 


To determine accrued depreciation by a 
mathematical formula, without the modify- 
ing influence which an actual examination 
of the property provides, is to disregard the 
realities and is therefore ridiculous. But 
equally ridiculous is the idea that any ob- 
server, no matter how well trained, can, by 
looking at a property, determine the precise 
percentage to which it has depreciated. The 
two processes are at opposite extremes, and 
both are beyond the bounds of common 
sense. ... ; 
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It is a commonly recognized fact that any 
property, be it a building, an automobile, or 
a meter, will appear to depreciate at a 
progressively more rapid rate. If a meter 
were observed at the end of its first, second, 
and third years of life, it might appear to 
have depreciated 1 per cent, 3 per cent, and 
6 per cent, respectively, from its original 
newness, or, put in another way, the first 
year might appear to contribute 1 per cent 
depreciation, the second year 2 per cent, and 
the third year 3 per cent. 


The commission criticized a method 
taking into account the realized depreci- 
ation which the first two years of life 
contributed but not the potential depre- 
ciation which they have accumulated and 
which they will pass on as an inheri- 
tance to be realized in the third year of 
life. The third year of life, said the com- 
mission, will show a realized deprecia- 
tion of 3 per cent—a loss greater than 
either of the two preceding years—not 
because the meter will be used harder 
but because the third year begins with a 


meter which is only 97 per cent condi- 
tion—a condition which is ascribable only 
to use during the two preceding years. 
It follows that those two years should 
be held accountable for the loss they 
have occasioned. Similarly, all of the 
first three years will pass on to the fourth 
year a property which is more suscepti- 
ble to depreciation than ever before. 
This potential depreciation must be taken 
into account during each year of the 
meter’s life. 

The rate base was determined by a 
consideration of reproduction cost, orig- 
inal cost, accrued depreciation, book 
cost and invested capital, depreciation re- 
serve and expensed property, going con- 
cern value, working capital, and, finally, 
fair value. No separate allowance was 
made for going value. Return allowance 
was fixed at 64 per cent. Pennsylvania 
Public Utility Commission v. Peoples 
Natural Gas Co. (Complaint Docket 
Nos. 11380, 12683, Sub. No. 20). 


e 


Court Refuses to Pass on Regulation 
Dealing with Future Policy 


i Be Federal District Court for the 
southern district of New York dis- 
missed for lack of jurisdiction com- 
plaints brought by the National Broad- 
casting Company and the Columbia 
Broadcasting System to enjoin and set 
aside regulations of the Federal Com- 
munications Commission dealing with 
chain broadcasting systems and declar- 
ing conditions upon which the commis- 
sion would in the future issue licenses 
to radio stations affiliated with network 
organizations. 

Government attorneys moved for dis- 
missal on the ground that the regulations 
were not “orders” within the meaning of 
the statutes relating to judicial review; 
that they were not orders of any sort 
but merely announcements of the course 
which the commission will pursue in the 
future. 

The networks, however, replied that 
the regulations had an immediate 
effect and that they presently adjudicated 


the invalidity of contracts between them- 
selves and their affiliates. 

The court did not consider it necessary 
to commit itself generally as to what 
“orders” are reviewable. It was said 
that, so far as the court had found, the 
Supreme Court has never declared that 
the act of October 22, 1913 (38 St L 
219), which § 402(a) of Title 47, US 
Code, incorporated by reference as the 
measure of the court’s jurisdiction, au- 
thorizes review of any decision of an ad- 
ministrative tribunal which neither di- 
rects anyone to do anything, nor finally 
adjudicates a fact to exist upon which 
some right or duty immediately de- 
pends. 

This, it was said, does not necessarily 
imply that a person presently injured is 
without any remedy when the threatened 
action would be unlawful. It might be 
that the plaintiff could bring actions in 
equity, but, even so, they would not be 
the actions at bar, which could be brought 
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only under the statute, since otherwise 
the United States could not be sued nor 
could the commission be sued in the New 
York district. 

Orders granting or refusing licenses 
are reviewable only in the court of ap- 
peals of the District of Columbia. If the 


HE Colorado commission ruled that 

the mere fact that the commission 
does not have jurisdiction over a rural 
electric association does not constitute a 
reason for its disapproval of a contract 
by an electric company to sell a portion of 
its property to the association, the ques- 
tion of jurisdiction being one of law. Re 
Western Colorado Power Co. (Applica- 
tion No. 5640, Decision No. 18147). 


The United States Supreme Court held 
that an application under the “grand- 
father” clause of the Motor Carrier Act 
was properly denied where, from the ef- 
fective date of the act to the date of ap- 
plication, most, if not all, of the traffic 
handled by applicant was solicited and 
billed by other motor carriers and moved 
in the applicant’s vehicles only between 
the terminals of those other carriers. 
Lubetich v. United States. 


The supreme court of Oklahoma, in 
denying a writ in an original action in 
prohibition against the corporation com- 
mission to stay proceedings for con- 
tempt, ruled that the provisions of the 
state Constitution, providing that for 
violations not in the presence or hearing 
of the court, or judge sitting as such, of 
any order of injunction, or restraint, 
made or entered by any court or judge 
of the state, an accused should be en- 
titled to a trial by jury and the provisions 
of the statute relating to contempt, are 
not applicable to a proceeding before the 
commission to punish for contempt of its 
order, for the reason that the corporation 
commission is not a court, the commis- 


instant actions were to lie, the plaintiffs, 
it was said, would have succeeded in 
substituting a different court and a dif- 
ferent procedure from that which Con- 
gress has prescribed for the trial of pre- 
cisely the same issues. National Broad- 
casting Co. et al. v. United States et al. 


e 


Other Important Rulings 


sioners thereof are not judges, and con- 
tempt of an order of the commission is 
undefined and, being so, is governed by 
the common law as construed and modi- 
fied only by limitations of Constitution 
and statutes specifically applicable to 
such contempt. Vogel v. Corporation 
Commission, 121 P(2d) 586. 


The supreme court of New Jersey, in 
dismissing certiorari proceedings against 
the board of public utility commissioners 
and the Pennsylvania-Reading Sea- 
shore Lines, held that the board has 
power to discontinue passenger service 
little used when other means of transpor- 
tation are available; that the public has 
no vested right to ride in trains for short 
distances, when busses operate in the 
same region and the train service is un- 
duly costly and patronized by few peo- 
ple; that a railroad company is not 
obliged to waste materials and money on 
a service which serves no useful purpose. 
O’Connor v. Board of Public Utility 
Commissioners, 24 A(2d) 411. 


The Pennsylvania commission held 
that a nonprofit trade association con- 
ducting delivery service for such mem- 
bers as might request and agree to pay 
for the service was not a bona fide co- 
Operative association within the purview 
of the Public Utility Law, but was con- 
ducting public carriage subject to the 
jurisdiction of the commission. Penn- 
sylvania Public Utility Commission v. 
Philadelphia Association of Wholesale 
Opticians (Complaint Docket No. 
13611). 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 


APR. 9, 1942 


526 








PREPRINTED FROM 


Public Utilities 
‘Reports 


COMPRISING THE DECISIONS, ORDERS, AND 
RECOMMENDATIONS OF COURTS AND COMMISSIONS 


ae 


VoLUME 42 PUR(NS) NuMBER 3 


Points of Special Interest 


SUBJECT 


Federal regulation of interstate gas transportation 


Freedom of rate-making bodies from restraint of 
formula - - - - - - - 


Capitalization of early costs : - - - 
Amortization base, period, and interest rate - 
Criticism of fair value theory of rate making - 
Status of rural electric association . - - 
Telephone service to bookies - - - - 


Exemption of securities under Holding Company 
Act . - - - - - - : 


“Grandfather” rights of motor carriers - : 





These reports are published annually in five bound volumes, with an Annual 
Digest. The volumes are $6.00 each; the Annual Digest $5.00. A year’s 
subscription to Pusiic UTILITIES FORTNIGHTLY, when taken in combination 
with a subscription to the Reports, is $10.00. 


527 APR. 9, 1942 








Titles and Index 





TITLES 


Bell Teleph. Co., Pennsylvania Publications v. 


Indiana Service Corp., Re 
Moore v. United States 


ee Fee OT TCT RY (Pa.) 


(U.S.Dist.Ct.) 


Natural Gas Pipeline Co. of America, Federal Power Commission v. ...... (U.S.Sup.Ct.) 


Rural Electric Co. v. State Board of Equalization 


z 


(Wyo.Sup.Ct.) 


INDEX 


Appeal and review—conclusiveness of rate 
order, 129; scope of review, 129. 


Certificates of convenience and necessity— 
“grandfather” rights, 185. 


Congress—power to regulate rates, 129. 


Depreciation — amortization allowance and 
base, 129; amortization interest rate, 129. 


Hearing—interim rate order, 129. 
Interstate commerce—regulation by Congress, 
129. 


Public utilities—brokers in utility service, 
185; status of rural electric association, 153. 


APR. 9, 1942 


Rates—constitutional requirements, 129; hear- 
ing on interim order, 129; legislative and 
judicial functions, 129; powers of Congress, 
% powers of Federal Power Commission, 


Return—confiscation, 129; fair value basis, 
129; natural gas company, 129 


Security issues—exemption under Holding 
Company Act, 180. 

Service—grounds for denial, 170; telephones 
used to aid gambling, 170. 

Valuation—capitalization of losses, 129; going 
value, 129 


e 





FEDERAL POWER COM. v. NATURAL GAS P. CO. OF AMERICA 


UNITED STATES SUPREME COURT 


Federal Power Commission et al. 
UV 


Natural Gas Pipeline Company of 
America et al. 


[No. 265.] 


Natural Gas Pipeline Company of 
America et al. 


Vv. 
Federal Power Commission et al. 


[No. 268.] 
(— US —, 86 L ed —, — S Ct —) 
Interstate commerce, § 23 — Regulation by Congress — Natural gas transporta- 


tion. 


1. The sale of natural gas originating in one state and its transportation 
and delivery to distributors in any other state constitutes interstate com- 


hear- merce, which is subject to regulation by Congress, and it is no objection 
e and to the exercise of the power of Congress that it is attended by the same 
ee incidents which attend the exercise of the police power of a state, p. 135. 


$ 11 — Powers of Congress. 
basis, 2. The authority of Congress to regulate the prices of commodities in 
interstate commerce is at least as great under the Fifth Amendment as is 
ding that of the states under the Fourteenth Amendment to regulate the prices 
of commodities in intrastate commerce, p. 135. 


§ 11 — Powers of Congress — Wholesale natural gas. 


yoing 3. Congress has power to regulate the price of natural gas moving in inter- 
state commerce and sold at wholesale, p. 135. 


§ 649 — Hearing — Examination of witnesses. 
4. So far as an interim rate reduction order is supported by the evidence 
natural gas companies cannot complain that they were denied a full hearing 
because they had not been able to examine on redirect their own witnesses 
who had not been cross-examined, or because they had no opportunity to 
cross-examine or rebut witnesses who were not offered by the Commission ; 
the right to a full hearing does not include the right to challenge or rely 
on evidence not offered or considered, p. 136. 

129 42 PUR(NS) 


hones 





UNITED STATES SUPREME COURT 


Rates, § 13.2 — Powers of Federal Commission — Interim order — Schedules, 
5. The Federal Power Commission has authority under § 5(a) of the 
Federal Power Act to file an interim order decreasing revenues, when 
existing rates are found to be unjust and unreasonable, without establish. 
ing a specific schedule of rates, and such an order is one which the Com. 
mission has discretion to make under § 16 as appropriate to carry out the 
provisions of the act, p. 136. 


Return, § 21 — Confiscation — Reasonable rate. 


6. The lowest reasonable rate in the field of rate regulation is one which 
is not confiscatory in the constitutional sense, p. 137. 


Rates, § 13 — Powers of Federal Commission — Reduction order. 
7. The Federal Power Commission is free, under § 5(a) of the Federal 
Power Act, to decrease any rate which is not the “lowest reasonable rate,” 
assuming that there is a zone of reasonableness within which the Com- 
mission is free to fix a rate varying in amount and higher than a confisca- 
tory rate, p. 137. 


Appeal and review, § 28.4 — Conclusiveness of rate order — Decision by Federal 
Power Commission. 
8. The courts are without authority under the Federal Power Act to set 
aside as too low any “reasonable rate” adopted by the Federal Power Con- 
mission which is consistent with constitutional requirements, p. 137. 


Rates, § 3 — Constitutional requirements — Regulatory authority. 
9. The Constitution does not bind rate-making bodies to the service of 
any single formula or combination of formulas, but agencies to whom 
this legislative power has been delegated are free, within the ambit of their 
statutory authority, to make the pragmatic adjustments which may be 
called for by particular circumstances, p. 137. 


Appeal and review, § 15 — Scope of review — Commission rate order. 
10. Courts cannot intervene, in the absence of a clear showing that the 
limits of due process have been overstepped by a regulatory Commission, 
if a fair hearing has been given, proper findings made, and other statutory 
requirements satisfied; if the Commission’s order, as applied to the facts 
before it and viewed in its entirety, produces no arbitrary result, the 
inquiry of the court is at an end, p. 137. 


Valuation, § 332 — Going concern value — Separate allowance — Constitutional 
requirements. 
11. There is no constitutional requirement that going concern value, even 
when it is an appropriate element to be included in a rate base, must be 
separately stated and appraised as such, but when a business is valued for 
rate purposes as a whole without separate appraisal of the going concern 
element, the burden rests on the regulated company to show that this item 
has neither been adequately covered in the rate base nor recouped from 
prior earnings of the business, p. 138. 
Valuation, § 342 — Going value — Capitalizing early cost — Excess plant ca- 
pacity. 
12. The fact that companies not regulated from the start may have been 
entitled to earn a fair return upon the total value of their plant, including 
equipment in excess of immediate needs when beginning business, does not 
mean that the companies’ property would be confiscated by denying to them 
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the privilege of capitalizing the maintenance cost of excess plant capacity, 
which would allow them to earn a return and amortization allowance upon 
such cost during the entire life of the business, p. 138. 


Valuation, § 340 — Capitalization of losses. 
13. The Constitution does not require that the losses of a regulated busi- 
ness in one year shall be restored from future earnings by the device of 
capitalizing the losses and adding them to the rate base on which a fair 
return and depreciation allowance is to be earned, p. 138. 


Valuation, § 348 — Going concern value — Recoupment of early cost. 
14. A financial history preceding regulation of a company discloses no 
basis for going concern value when the elements relied upon could rightly 
be rejected as capital investment in the case of a regulated company and when 
it does not appear that the items which have never been treated as capital 
investment have not been recouped during the unregulated period, p. 138. 


Depreciation, § 11 — Purpose of amortization allowance. 
15. The purpose of the amortization allowance and its justification is that 
it is a means of restoring from current earnings the amount of service 
capacity of the business consumed in each year, p. 141. 


Depreciation, § 14 — Amortization base — Investment. 
16. An amortization base founded on investment is sufficient, even though 
reproduction cost during the period may be more than actual cost, when 
the amortization base will be completely restored at the time when, by 
hypothesis, the business will end by the annual amortization allowances, 
p. 141 

Depreciation, § 31 — Amortization period — Recently regulated business. 
17. Adequate provision is made for restoration of a company’s investment 
from earnings and a fair return on the investment when the annual amor- 
tization allowance, if applied over the entire life of the business, rather 
than the period since regulation began, is sufficient to restore total capital 
investment at the end, even though the company was unregulated during 
several years at the beginning of its business, if earnings during that period 
were available and adequate for amortization, p. 142. 


| Depreciation, § 32 — Amortization interest rate — Sinking-fund reserve. 


18. Companies are not deprived of property because of the fact that a 
Commission allows for annual amortization an amount which, if accumulat- 
ed at a 64 per cent compound interest rate (the same as the rate allowed 
for return) until the assumed termination of the enterprise, instead of 
making an allowance based on a lower interest rate on the assumption that 
only some lower rate would be earned by a hypothetical sinking fund, where 
the amortization method does not contemplate a sinking fund of segregated 
securities purchased with cash withdrawn from the business but merely a 
sinking-fund reserve charged to earnings and not distributable as ordinary 
dividends, no deduction of the amortization allowances being made from 
the rate base, p. 143. 


Appeal and review, § 28.4 — Conclusiveness of findings — Rate of return. 
19. The courts are required to accept findings of the Federal Power Com- 
mission as to the fair rate of return if they are supported by substantial 
evidence, p. 144. 
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Return, § 101 — Natural gas company. 
20. An allowance by the Commission of a return of 6$ per cent upon 
the rate base of a wholesale natural gas company was held to be sup. 
ported by substantial evidence where the business was exceptionally free 
from hazards, substantially all of the gas was to be distributed in a metro 
politan area (a stable and growing market) through affiliated companies 
under a long-term contract, and affiliation with large corporations owning 
stock placed the company in a strong position for future financing, p. 144. 

Appeal and review, § 16 — Scope of review — Matters considered — Disposi- 

tion of excess charges. 

21. The question of the disposition of excess charges collected since a 
Commission’s rate reduction order, which order was stayed upon the giv- 
ing of a bond for refund pending appeal, is not before the Supreme Court 
for determination when it does not appear from the record on a review 
of a lower court judgment vacating the order that there is any basis for 
not compelling the companies to surrender exactions held by the Supreme 
Court to be illegal, p. 145. 


Appeal and review, § 28.4 — Conclusiveness of rate order — Constitutionality. 
Discussion, in concurring opinion of Supreme Court justices, concerning 
an assumption that regardless of the terms of the Federal Power Act the 
due process clause of the Fifth Amendment grants the court power to 
invalidate an order of the Federal Power Commission as unconstitutional 
because it finds the charges to be unreasonable, p. 145. 

Rates, § 2 — Legislative function — Judicial review. . 
Discussion, in concurring opinion of Supreme Court justices, of the con- 
stitutional prerogative of the legislative branch of government to regulate 
prices without being subject to judicial review or revision, p. 145. 

Return, § 9 — Fair value basis. 

Criticism, in concurring opinion of Supreme Court justices, of the fair 
value theory of rate making, p. 147. 
(Brack, Douctas, Murpuy, and FRANKFURTER, JJ., concur in separate opinions.) 


[March 16, 1942.] 


ERTIORARI to the United States Circuit Court of Appeals for 

the Seventh Circuit to review judgment vacating order of 

the Federal Power Commission reducing natural gas rates; valid- 

ity of order sustained and judgment reversed. For decision of 

Commission, see (1940) 35 PUR(NS) 41, and for decision 

of Circuit Court of Appeals, see (1941) 120 F(2d) 625, 38 
PUR(NS) 257. 


¥ 


Mr. Chief Justice STONE delivered der §§ 5(a) and 13 of the Natural 
the opinion of the court: This is a Gas Act of [June 21] 1938, 52 Stat. 
rate case involving numerous ques- at L. 821, Chap. 556, 15 USCA § 71/, 
tions which arise out of the Federal of the rates to be charged for the sale 
Power Commission’s regulation, un- of natural gas by cross-petitioners, 
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Natural Gas Pipeline Company of 
America and Texoma Natural Gas 
Company. 

The two companies are engaged in 
business as a single enterprise. They 
produce natural gas from their own 
reserves in the Panhandle gas fields in 
Texas, and purchase gas produced 
there by others. They transport the 
gas by their own pipe line in inter- 
state commerce to Illinois, where they 
sell the bulk of it at wholesale to utili- 
ties, which distribute and sell it for 
domestic, commercial, and industrial 
uses. 

The companies began operations in 
1932 with a capital structure of $60,- 
000,000 of 6 per cent bonds, later in- 
creased by $999,000, and $3,500,000 
of common stock, of which $500,000 
is stock of the Texoma Company, a 
nonprofit corporation paying no divi- 
dends on its stock. During the first 


seven years of operation, beginning 


January 1, 1932, and _ extending 
through 1938, the companies charged 
to gross income various depreciation 
and depletion deductions aggregating 


§ $13,077,488,? and in addition charged 


$6,481,322 for “retirements” of prop- 
In that period they paid divi- 
dends amounting in all to $9,150,000. 
Although there were book deficits in 
earnings for the first two years, the 
total “net profit” available for divi- 
dends and surplus after payment of 
interest on the bonds was $8,224,436,” 


or an annual average of $1,174,919, 
which is 33.6 per cent per annum on 
the $3,500,000 stock. The earnings 
available during the period for return 
on the capital investment of both 
stockholders and bondholders—after 
taking out of income $19,558,810 for 
depreciation, depletion, and_retire- 
ments—totalled $34,040,883; this 
makes an average of $4,862,983 an- 
nually, which is about 8 per cent on 
the book figures for investment unde- 
preciated, or 8.8 per cent after deduct- 
ing from investment the average de- 
preciation and depletion reserves actu- 
ally charged to earnings by the com- 
panies.2 At the time of the hearing, 
over one-fourth of the bonds issued 
had been retired out of earnings. 

On complaint of the Illinois Com- 
merce Commission, and on its own 
motion, the Power Commission be- 
gan separate investigations of the 
companies’ rates. These proceedings 
were consolidated and after extensive 
hearings the Commission, for the pur- 
pose of issuing an interim order, ac- 
cepted the companies’ statement that 
the book cost of their property exist- 
ing at the end of 1938 was $60,172,- 
843, including working capital of 
$975,000. Likewise for the purpose 
of the order, it accepted the companies’ 
estimate that the value of all physical 
property—calculated at reproduction 
cost new (except for gas reserves tak- 
en on the companies’ statement to 





1 These charges against income are slightly 
in excess of the accumulated reserves for de- 
preciation and depletion—$12,557,892—shown 
by the books at the end of 1938. The excess 
of $519,596 is apparently due to the fact that 
during the period $7,000,918 of property, on 
the basis of book cost, was retired; while the 
annual retirement charges had aggregated 
only $6,481,322. The balance of the retire- 
ments, $519,596, apparently had been charged 
to the depreciation and depletion accounts. 


133 


2 This includes a negligible item, “nonop- 
erating income,” which for the 7-year period 
came to only $194,600. 

8 The book figures (which are on a cost 
basis) for invested capital average slightly un- 
der $61,000,000 if working capital is included. 
The depreciation and depletion reserves are 
taken from the accounts for which the ag- 
gregate figure, $12,557,892, is given in note l, 
supra. 
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have a present value of $13,334,775) 
—was $74,420,424, which the Com- 
mission adopted as the rate base. It 
took the companies’ own estimate of 
twenty-three years ending in 1954 as 
the life of the business, and for the 
amortization base used their cost fig- 
ure of $78,284,009 for the total past 
and estimated future investment aft- 
er deduction of estimated salvage. It 
calculated the “annual amortization 
expense” on that amount for the 23- 
year period, at a 63 per cent sinking- 
fund interest rate, as $1,557,852, 
which it allowed. 

The Commission also accepted, for 
the purpose of its interim order, the 
companies’ estimate of prospective in- 
come available for amortization and 
return for the period 1939 to 1942 in- 
clusive, as averaging $9,511,454 per 
annum. But making allowance for 


higher income tax rates under the 


Revenue Act of 1940, it found that 
the income available for amortization 
and return would be decreased to $9,- 
362,032. It concluded that the com- 
panies’ estimate of return, less the 
amortization allowance ($9,362,032 
less $1,557,852),—or $7,804,180— 
exceeded the fair return, $4,837,328 
(which is 6$ per cent of the rate base 
of $74,420,424), by $2,966,852, 
which amount was available for reduc- 
tion of net revenues. Taking into ac- 
count the decrease of $783,909 in 
Federal income taxes which would re- 
sult from such a decline in revenues, 
the Commission decided there was a 
total of $3,750,000 annually available 
for reduction of rates. It found the 
existing rates were “unjust, unreason- 
able, and excessive,” and made its in- 
terim order directing the companies 
to file a new schedule of rates and 
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charges effective after September 1, 
1940, which would bring about an an- 
nual reduction of $3,750,000 in oper- 
ating revenues. The order also pro- 
vided that the record should “remain 
open” for such further proceedings as 
the Commission may deem necessary 
or desirable. 

On the companies’ petition for re- 
view of the order pursuant to § 19 
(b) of the act, 15 USCA § 717r(b) 
the court of appeals for the seventh 
circuit (1941) 120 F(2d) 625, 38 
PUR(NS) 257, upheld the validity 
of the rate regulation provisions of 
the act, and the Commission’s au- 
thority under the statute to issue the 
interim order directing reduction of 
the rates and requiring respondents 
to file new schedules reflecting that 
reduction. But the court vacated the 
Commission’s order on the sole 
grounds that “going concern value” to 
the extent of $8,500,000 should have 
been included in the rate base, and that 
the amortization period for the entire 
property, instead of the full 23-year 
estimated life of the business taken by 
the Commission, should have been 
dated from the passage of the act or 
the time of the Commission’s order. 

We granted certiorari (1941) 314 
US —, 86 L ed —, 62 S Ct 91, 
because of the novelty and importance 
of the questions presented upon the 
Commission’s petition challenging 
the grounds of reversal below, and on 
the companies’ cross petition assail- 
ing the constitutionality of the act, the 
authority of the Commission to make 
the interim order, the prescribed 6} 
per cent return, the computation of the 
amortization allowance on the same 
rate of interest as the fair rate of re- 
turn, and other features of the Con- 
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mission’s order presently to be dis- 
cussed. 

The Natural Gas Act declares that 
“the business of transporting and sell- 
ing natural gas for ultimate distribu- 
tion to the public is affected with a 
public interest,” and that Federal reg- 
ulation of interstate commerce in nat- 
ural gas “is necessary in the public in- 
terest.” § 1(a), 15 USCA § 717 
(a). The act directs that all rates and 
charges in connection with the trans- 
portation or sale of natural gas, sub- 
ject to the jurisdiction of the Commis- 
sion, shall be “just and reasonable” 
and declares to be unlawful any rate 
or charge which is not just and rea- 
sonable. § 4(a), 15 USCA § 717c 
(a). By § 5, 15 USCA § 717d, the 
Commission, on its own motion or the 
complaint of a state, municipality, 
state commission or gas distributing 
company, is empowered to investigate 
the rates charged by any natural gas 
company in connection with any trans- 
portation or sale of any natural gas 
subject to the jurisdiction of the Com- 
mission, and after a hearing to deter- 
mine just and reasonable rates. 


Constitutionality of the Act 


[1-3] The argument that the pro- 
visions of the statute applied in this 
case are unconstitutional on their face 


The sale of natural 
gas originating in one state and its 
transportation and delivery to distrib- 
utors in any other state constitutes in- 
terstate commerce, which is subject to 
regulation by Congress. Illinois Nat. 
Gas Co. v. Central Illinois Pub. Serv- 
ice Co, (1942) 314 US —, 86 L ed 
—, 62 S Ct 384. It is no objection 
to the exercise of the power of Con- 
gress that it is attended by the same 


incidents which attend the exercise of 
the police power of a state. The au- 
thority of Congress to regulate the 
prices of commodities in interstate 
commerce is at least as great under the 
Fifth Amendment as is that of the 
states under Fourteenth to regu- 
late the prices of commodities in in- 
trastate commerce. Compare United 
States v. Carolene Products Co. 
(1938) 304 US 144, 82 L ed 1234, 
58 S Ct 778; United States v. Rock 
Royal Co-op. (1939) 307 US 533, 
569, 83 L ed 1446, 59 S Ct 993; Sun- 
shine Anthracite Coal Co. v. Adkins 
(1940) 310 US 381, 393, 84 L ed 
1263, 60 S Ct 907; United States v. 
Darby (1941) 312 US 100, 85 L ed 
609, 61 S Ct 451, 132 ALR 1430; 
with Nebbia v. New York (1934) 291 
US 502, 78 L ed 940, 2 PUR(NS) 
337, 54 S Ct 505, 89 ALR 1469; Ol- 
sen v. Nebraska ex rel. Western Ref- 
erence & Bond Asso. (1941) 313 US 
236, 85 L ed 1305, 61 S Ct 862, 133 
ALR 1500. 


The price of gas distributed through 
pipe lines for public consumption has 
been too long and consistently recog- 
nized as a proper subject of regulation 
under the Fourteenth Amendment to 
admit of doubts concerning the pro- 
priety of like regulation under the 
Fifth. Willcox v. Consolidated Gas 
Co. (1909) 212 US 19, 53 L ed 382, 
29 S Ct 192, 48 LRA(NS) 1134, 15 
Ann Cas 1034; Cedar Rapids Gas 
Light Co. v. Cedar Rapids (1912) 223 
US 655, 56 L ed 594, 32 S Ct 389; 
California R. Commission v. Pacific 
Gas & E. Co. (1938) 302 US 388, 
82 L ed 319, 21 PUR(NS) 480, 58 
S Ct 334. And the fact that the dis- 
tribution here involved is by wholesale 
rather than retail sales presents no dif- 


135 42 PUR(NS) 





UNITED STATES SUPREME COURT 


ferences of significance to the protec- 
tion of the public interest which is the 
object of price regulation. Cf. Illinois 
Nat. Gas Co. v. Central Illinois Pub. 
Service Co. supra. The business of 
cross-petitioners is not any the less 
subject to regulation now because the 
government has not seen fit to regu- 
late it in the past. Cf. Nebbia v. New 
York, supra. 


Validity of the Interim Order 


[4,5] The companies contend that 
the Federal Power Commission has 
no authority under the act to enter the 
type of order now under review, and 
that the order is invalid because the 
Commission did not itself fix reason- 
able rates as required by the act but 
instead merely directed the companies 
to file a new rate schedule which would 
result in the prescribed reduction in 
operating revenues. Section 5(a) of 
the act, 15 USCA § 717d(a) pro- 
vides: “Whenever the Commission, 
after a hearing , Shall find 
that any rate is unjust, unrea- 
sonable, unduly discriminatory, or 
preferential, the Commission shall de- 
termine the just and reasonable rate 

and shall fix the same by or- 
der.” It also contains a proviso that 
the Commission shall not have power 
to order an increase of rates on file 
unless in accordance with a new sched- 
ule filed by the company. But without 
mention of new rate schedules the pro- 
viso adds that the Commission “may 
order a decrease where existing rates 
are unjust or are not the low- 
est reasonable rates.” And § 16, 15 
USCA § 7170, gives the Commission 
“power to issue such 
orders as it may find neces- 
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Sary or appropriate to carry out th 
provisions of this act.” 

The first prerequisite to an order byl 
the Commission is that it shall be pre 
ceded by a hearing and findings. Ig 
this case, while the proceedings wer 
not ended by the interim order, th 
companies had full opportunity to of. 
fer all their evidence both direct and 
in rebuttal, and full opportunity tll 
cross-examine every witness offere/ 
by both the Federal Power Commis. 
sion and the Illinois Commerce Com 
mission. All the evidence tendered 
was received and considered by the 
Commission, and before the interim 
order was entered counsel for the com: 
panies stated to the Commission that 
they had concluded the direct testi: 
mony in support of their case. So 
far as the order is supported by the 
evidence the companies cannot com- 
plain that they were denied a full hear- 
ing because they had not been able to 
examine on redirect their own wit 
nesses who had not been cross-exam- 
ined, or because they had no opportu- 
nity to cross-examine or rebut witness- 
es who were not offered by the Con- 
mission. The right to a full hearing 
before any tribunal does not include 
the right to challenge or rely on evi- 
dence not offered or considered. See 
New England Divisions Case (1923) 
261 US 184, 201, 67 L ed 605, 43S 
Ct 270. 

The establishment of a rate for a 
regulated industry often involves two 
steps of different character, one of 
which may appropriately precede the 
other. The first is the adjustment of 
the general revenue level to the de- 
mands of a fair return. The second 
is the adjustment of a rate schedule 
conforming to that level so as to elim- 
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Bate discriminations and unfairness 


rom its details. Such an orderly pro- 


Wcdure for establishing the rates pre- 
‘Ecribed by the act would seem to be an 


pppropriate means of carrying out its 
provisions. Section 5 of the act was 
iodeled on the provisions of the 
ransportation Act, 49 USCA §§ 13, 
15, which have been interpreted as 
ving to the Interstate Commerce 
ommission authority to establish a 
peneral level of rates and divisions in 


‘Bdvance of a schedule to be filed by 


he carriers. See New England Divi- 
ions Case, supra, 201-203, n. 21, of 
61 US. Cf. Sharfman v. The Inter- 
tate Commerce Commission, Vol. 2, 
pp. 381, 382; Driscoll v. Edison Light 


MIX P. Co. (1939) 307 US 104, 83 L 


itness- 
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bd 1134, 28 PUR(NS) 65, 59 S Ct 

15. 

We think that the proviso of § 5 
lready quoted contemplates that, when 
isting rates are found to be unjust 
pnd unreasonable, an order decreasing 
evenues may be filed without estab- 
ishing a specific schedule of rates. 
Since such an order may be in the in- 
erests of the public, as well as the reg- 
lated company, and is in harmony 
vith the purposes of the act, it is one 
vhich the Commission has discretion 
o make under § 16 as appropriate to 
arry out the provisions of the act. 


The Scope of Judicial Review of Rates 
Prescribed by the Commission 


[6-10] The ultimate question for 
bur decision is whether the rate pre- 


The statute declares, § 4(a), 15 US 
A § 717c(a) that the rates of nat- 
tal gas companies subject to the act 
‘shall be just and reasonable, and any 
such rate or charge that is not just 
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and reasonable is hereby declared to be 
unlawful.” Section 5(a) 15 USCA 
§ 717d(a), directs the Commission to 
“determine the just and reasonable 
rate’ to be observed and requires the 
Commission to “fix the same by or- 
der.” It also provides that “the Com- 
mission may order a decrease where 
existing rates are unjust un- 
lawful, or are not the lowest reason- 
able rates.” On review of the Com- 
mission’s orders by a circuit court of 
appeals as authorized by § 19(b), 15 
USCA § 717r(b) the Commission’s 
findings of fact “if supported by sub- 
stantial evidence, shall be conclusive.” 

By long-standing usage in the field 
of rate regulation the “lowest reason- 
able rate” is one which is not confisca- 
tory in the constitutional sense. Los 
Angeles Gas & E. Corp. v. California 
R. Commission, 289 US 287, 305, 77 
L ed 1180, PUR1933C 229, 53 S Ct 
637 ; California R. Commission v. Pa- 
cific Gas & E. Co. supra; Denver 
Union Stock Yard Co. v. United 
States (1938) 304 US 470, 475, 82 L 
ed 1469, 24 PUR(NS) 155, 58 S Ct 
990. Assuming that there is a zone of 
reasonableness within which the Com- 
mission is free to fix a rate varying in 
amount and higher than a confiscatory 
rate, see Banton v. Belt Line R. Corp. 
268 US 413, 422, 69 L ed 1020, PUR 
1926A 317, 45 S Ct 534; Columbus 
Gas & Fuel Co. v. Ohio Pub. Utilities 
Commission (1934) 292 US 398, 414, 
78 L ed 1327, 4 PUR(NS) 152, 54 
S Ct 763, 91 ALR 1403; Denver Un- 
ion Stock Yard Co. v. United States, 
supra, the Commission is also free un- 
der § 5(a), 15 USCA § 717d(a) to 
decrease any rate which is not the 
“lowest reasonable rate.” It follows 
that the congressional standard pre- 
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scribed by this statute coincides with 
that of the Constitution, and that the 
courts are without authority under the 
statute to set aside as too low any “rea- 
sonable rate” adopted by the Commis- 
sion which is consistent with constitu- 
tional requirements. 

The Constitution does not bind rate- 
making bodies to the service of any 
single formula or combination of for- 
mulas. Agencies to whom this legis- 
lative power has been delegated are 
free, within the ambit of their statu- 
tory authority, to make the pragmatic 
adjustments which may be called for 
by particular circumstances. Once a 
fair hearing has been given, proper 
findings made and other statutory re- 
quirements satisfied, the courts can- 
not intervene in the absence of a clear 
showing that the limits of due process 
have been overstepped. If the Com- 
mission’s order, as applied to the facts 
before it and viewed in its entirety, 
produces no arbitrary result, our in- 
quiry is at an end. 


Going Concern Value 


[11-14] The companies insist that 
their business has a going concern val- 
ue of $8,500,000 which the Commis- 
sion did not include in the rate base 
and on which they are entitled to earn 
areturn. In establishing the rate base 
for the purposes of the interim order 
the Commission “reluctantly’”’ accepted 


the estimates of value, presented by the 
companies’ own witnesses, as follows: 


Reproduction cost new of phys- 
ical properties (exclusive of gas 
reserves ) 

Value of gas 
June 1, 

Capital additions from June 1, 
1939, to December 31, 1942 ... 

Working capital 


$56,302,251 


reserves as 


3,808,396 
975,000 


Total Rate Base 


While no item for going concern value 
is separately stated in the rate base 
the computation of cost new of physi. 
cal equipment included—in addition ti 
labor and cost of materials — larg 
amounts for overhead, interest, taxes 
administration, legal and supervisor 
charges, and expenses paid or incurre( 
in assembling the plant as that of: 
going concern. 

The Commission spoke of the rat 
base thus arrived at as “liberal” ani 
as a “generous allowance.” That th 
estimate of reproduction costs new i 
liberal is indicated by the circumstan- 
ces that the companies’ structure oth: 
er than gas reserves were built i 
1930-1931 at a time, as the recori 
shows, of relatively high prices, ani 
that their reproduction cost depreciat 
ed is greater than actual cost, whic! 
was about $50,000,000. And the 2 
lowed “present value” of leases as 0! 
June 1, 1939, $13,334,775, is approx 
imately $4,000,000 more than bod 
cost, even without taking into accowt! 
a substantial reduction for depletio: 





4 The estimates submitted by the companies 
stated that there should be deducted from this 
figure for “viewed depreciation” $2,866,758. 
However, in setting a rate base for the interim 
order, the Commission did not make this con- 
ceded deduction—perhaps because it held, con- 
trary to the companies’ contention, that the 
properties should be amortized over the entire 
life of the business. 

5 The companies estimated that the cost of 
additional property, not including replace- 
ments, during the future life of the enterprise, 
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subsequent to June 1, 1939, would be $9,14i 
083. On this basis, they claimed that ther 
should be included in the rate base $6,041 
286, which they said would be the estimatt} 
average investment. The Commission | inclof 


duction does not appear to be challenged. 
any event, the refusal to include in the © 
base capital expenditures not yet made canii 
involve confiscation. 


138 





lir 


m 


col 


1,302,254 
334,775 
}, 808, 3955 

975,000 


+,420,424 


n value 


FEDERAL POWER COM. v. NATURAL GAS P. CO. OF AMERICA 


reserves of $1,152,854, which the com- 
panies had accrued on their own books 
by the end of 1938. The Commission 
declined to include going concern val- 
ue as an additional item in the rate 
base. 

The companies urge, as the court of 
appeals held, that there are items of 
cost or expense incurred in the estab- 
lishment and development of the busi- 
ness during the 7-year period prior to 
regulation which were not included in 
the companies’ estimate of value ac- 
cepted by the Commission and which, 
in view of the special characteristics 
of the business, should be capitalized 
and added to the rate base to the ex- 
tent of $8,500,000 for going concern 
value. They include, in amounts not 
now material, the following: expen- 
ditures for securing new business; in- 
terest On money invested in nonpro- 
ductive plant capacity; taxes paid on 
nonproductive capacity; fixed operat- 
ing expenses attributable to nonpro- 
ductive capacity, and depreciation on 
nonproductive capacity.6 The com- 
panies’ contentions with respect to all 
these items are predicated upon the 
limited life of the business, twenty- 
three years, and on testimony that in 
anticipation of its growth larger gas 
mains and facilities were constructed 
than were required during the earlier 
years of the business. The reproduc- 
tion cost new of this excess of equip- 
ment is admittedly included in the rate 
base. 


None of these items appears in the 


companies’ capital account. With the 
possible exception of expenditures for 


securing new business, they are syn- 
thetic figures arrived at by estimating 
the amount of expense attributable to 
the current cost of maintenance of the 
excess capacity of the plant during pe- 
riods when the excess capacity was not 
used. But the interest charges, taxes, 
and other costs of maintaining this ex- 
cess capacity during the period when 
not in use have not been capitalized by 
the companies on their books and so 
far as appears were paid from cur- 
rent earnings. The same is true of 
the expenditure for advertising and 
other expenses of acquiring new busi- 
ness. 

The novel question is thus presented 
whether confiscation, proscribed by 
Congress as well as the Constitution, 
results from the exclusion from the 
rate base of the previous costs of main- 
taining excess plant capacity and of 
getting new business. The Commis- 
sion gave full consideration to this 
contention. It said: “The companies’ 
claim for $8,500,000 for going con- 
cern value must be disallowed. The 
amount obviously is an arbitrary claim, 
not supported by substantial evidence 
warranting its allowance. Its allow- 
ance would mean the acceptance of a 
deceptive fiction, resulting in an unfair 
imposition upon consumers. We are 
convinced that we are allowing in our 
rate base more than an adequate 
amount to cover all elements of value.” 

There is no constitutional require- 
ment that going concern value, even 
when it is an appropriate element to 
be included in a rate base, must be sep- 
arately stated and appraised as such. 





_8The item for depreciation on nonproduc- 
tive capacity amounting to $382,833 is ob- 
viously provided for in the Commission’s al- 
lowance for depreciation. The value of the 
companies’ entire plant, whether fully pro- 
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ductive or not, is included in the rate base 
and, as will presently appear, provision was 
made by the Commission’s order for its 
amortization on a cost basis from earnings. 
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This court has often sustained valua- 
tions for rate purposes of a business 
assembled as a whole without separate 
appraisal of the going concern element. 
Columbus Gas & Fuel Co. v. Ohio 
Pub. Utilities Commission, supra; 
Dayton Power & Light Co. v. Ohio 
Pub. Utilities Commission (1934) 
292 US 290, 309, 78 L ed 1267, 3 
PUR(NS) 279, 54 S Ct 647; Denver 
Union Stock Yard Co. v. United 
States, supra; Driscoll v. Edison Light 
& P. Co. supra. When that has been 
done the burden rests on the regulated 
company to show that this item has 
neither been adequately covered in the 
rate base nor recouped from prior 
earnings of the business. Des Moines 
Gas Co. v. Des Moines, 238 US 153, 
166, 59 L ed 1244, PURI915D 577, 
35 S Ct 811. 


The total value of the companies’ 


plant, including equipment in excess 
of immediate needs when beginning 
business, has been included in the rate 
base adopted. If rightly included, as 
the Commission has assumed for pur- 
poses of the order, the companies 
would have been entitled to earn a fair 
return upon its value, had the business 
been regulated from the start. But 
it does not follow that the companies’ 
property would be confiscated by de- 
nying to them the privilege of capital- 
izing the maintenance cost of excess 
plant capacity, which would allow them 
to earn a return and amortization al- 
lowance upon such costs during the 
entire life of the business. It is only 
on the assumption that excess capacity 
is a part of the utility’s equipment used 
and useful in the regulated business, 
that it can be included as a part of the 
rate base on which a return may be 
earned. When so included the utility 
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gets its return not from capitalizing 
the maintenance cost, but from cur. 
rent earnings by rates sufficient, having 
in view the character of the business, 
to secure a fair return upon the rate 
base provided the business is capable 
of earning it. But regulation doe 
not insure that the business shall pro- 
duce net revenues, nor does the Con. 
stitution require that the losses of the 
business in one year shall be restored 
from future earnings by the device of 
capitalizing the losses and adding them 
to the rate base on which a fair return 
and depreciation allowance is to le 
earned. Galveston Electric Co. v. Gal- 
veston, 258 US 388, 66 L ed 678% 
PUR1922D 159, 42 S Ct 351; San 
Diego Land & Town Co. v. Jasper 
(1903) 189 US 439, 446, 47 L ed 892 
23 S Ct 571. The deficiency mav not 
be thus added to the rate base for the 
obvious reason that the hazard that 
the property will not earn a profit re 
mains on the company in the case ofa 
regulated, as well as an unregulated 
business. 

Here the companies, though unreg- 
ulated, always treated their entire orig- 
inal investment, together with subse- 
quent additions, as capital on which 
profit was to be earned. They charged 
the out-of-pocket cost of maintenance 
of plant, whether used to capacity or 
not, as operating expenses deductible 
from earnings before arriving at ne 
profits. They have thus treated the 
items now sought to be capitalized in 
the rate base as operating expenses to 
be compensated from earnings, as if 
the case of regulated companies. The 
history of the first seven years of op 
eration before regulation shows at 
average annual return, after deduc 
tion of operating expenses, of approx- 
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imately 8 per cent on the undepreciat- 
ed investment.” This high return was 
earned during a period which included 
the severest depression in our history. 

Whether there is going concern val- 
ue in any case depends upon the finan- 
cial history of the business. Houston 
v. Southwestern Bell Teleph. Co. 259 
US 318, 325, 66 L ed 961, PUR 
1922D 793, 42 S Ct 486. This is 
peculiarly true of a business which de- 
rives its estimates of going concern 
value from a financial history preced- 
ing regulation. That history here dis- 
closes no basis for going concern val- 
ue, both because the elements relied 
upon for that purpose could rightly be 
rejected as capital investment in the 
case of a regulated company, and be- 
cause in the present case it does not 
appear that the items, which have nev- 
er been treated as capital investment, 
have not been recouped during the 
unregulated period. 

We cannot say that the Commis- 
sion has deprived the companies of 
their property by refusing to permit 
them to earn for the future a fair re- 
turn and amortization on the costs of 
maintenance of initial excess capacity 
—costs which the companies fail to 
show have not already been recouped 
from earnings before computing the 
substantial “‘net profits” earned during 
the first seven years. The items for 
advertising and acquiring new busi- 
ness have been treated in the same way 
by the companies and do not in the 
circumstances of this case stand on any 
different footing. Cf. West Ohio Gas 
Co. v. Ohio Pub. Utilities Commission 

7 Besides $8,244,435 of “net profits,” the 


companies paid out of gross income $23,994,- 
030 as interest on the bonds. 
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(1935) 294 US 63, 72, 79 L ed 761, 
6 PUR(NS) 449, 55 S Ct 316. 


The Amortization Base 


[15,16] The Commission took as 
the amortization base the sum of $78,- 
284,009. This was made up of the 
companies’ total investment, at the end 
of 1938, of $67,173,761 (without de- 
duction of property retirements al- 
ready made), plus estimated future 
capital additions through 1954, includ- 
ing replacements, amounting to $12,- 
159,380,® less estimated salvage at the 
predicted end of the project in 1954. 
It is not questioned that the Commis- 
sion’s annual amortization allowance 
of $1,557,852, accumulated at the 
sinking fund interest rate of 64 per 
cent adopted by the order, will be suffi- 
cient in 1954 to restore the capital in- 
vestment so computed. 

The companies argue that the amor- 
tization base, computed on a basis of 
reproduction cost, should be $84,341,- 
218° rather than cost plus estimated 
future capital additions. But the pur- 
pose of the amortization allowance and 
its justification is that it is a means of 
restoring from current earnings the 
amount of service capacity of the busi- 
ness consumed in each year. Lind- 
heimer v. Illinois Bell Teleph. Co. 

8 We do not intimate any approval of the in- 
clusion in the amortization base of all the es- 
timated future capital additions. 


® The companies’ proposed amortization base 
was mdae up of the following items: 





Reproduction cost new, excluding 
gas reserves 

Viewed depreciation (deduct) ... 

Value of gas reserves 

Cost of additional property 

Going concern value 

Working capital 


$56,302,250 


$85,390,350 
1,049,132 


$84,341,218 
42 PUR(NS) 


Less salvage 
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(1934) 292 US 151, 167, 78 L ed 
1182, 3 PUR(NS) 337, 54 S Ct 658. 
When the property is devoted to a busi- 
ness which can exist for only a lim- 
ited term, any scheme of amortization 
which will restore the capital invest- 
ment at the end of the term involves 
no deprivation of property. Even 
though the reproduction cost of the 
property during the period may be 
more than its actual cost, this theoret- 
ical accretion to value represents no 
profit to the owner since the property 
dedicated to the business, save for its 
salvage value, is destined for the scrap- 
heap when the business ends. The 
Constitution does not require that the 
owner who embarks in a wasting-asset 
business of limited life shall receive 
at the end more than he has put into 
it. We need not now consider wheth- 
er, as the government urges, there can 
in no circumstances be a constitutional 
requirement that the amortization base 
be the reproduction value rather than 
the actual cost of the property devoted 
to a regulated business. Cf. United 
R. & Electric Co. v. West, 280 US 
234, 265, 74 L ed 390, PUR1930A 
225, 50 S Ct 123. It is enough that 
here the business by hypothesis will 
end in 1954, and that the amortization 
base, computed at cost and including 
property already retired, will be com- 
pletely restored by 1954 by the annual 
amortization allowances. As _ the 
Commission declared (1940) 35 PUR 
(NS) 41, 51: “The amounts of 
amortization are recognized and treat- 
ed as operating expenses. Operating 
expenses are stated on the basis of 
cost. We refuse to make an 
allowance of amortization in excess of 
cost. To do so would not be the com- 
putation of a proper expense, but in- 
42 PUR(NS) 
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stead the allowance of additional profit 
over and above a fair return. Mani- 


festly such an additional return would 
unjustly penalize consumers.” 


The Amortization Period 


[17] The court below held that, 
Since the business was unregulated for 
the first seven years, the adoption by 
the Commission of the estimated 23- 
year life of the business as the amor- 
tization period involved a denial of 
due process. In view of the estimate 
by the Commission and the companies 
that the gas properties would be ex- 
hausted in about sixteen years from 
the date of the act, the court thought, 
as the companies argue, that a rate of 
return would be confiscatory which 
would not provide, in addition to a 
fair return, an annual amortization 
allowance sufficient to restore the to- 
tal investment over the final 16- 
year period. But this argument over- 
looks the fact that the depreciation of 
physical property attributed to use, and 
the obsolescence of the entire property 
attributable to lapse of time in the case 
of a business having a limited life, had 
been taking place during the seven 
years before regulation and that those 
items must be recouped if at all from 
earnings. Capital investment loss at 
the end of the life of a business can 
only be avoided by restoration of the 
investment from earnings, and is 
avoidable so far as is humanly possible 
only by an appropriate charge of amor- 
tization to earnings as they accrue. 

Here there is no question but that 
the Commission’s annual amortization 
allowance, if applied over the entire 
23-year life of the business, is suffi- 
cient to restore the total capital invest- 
ment at the end, or that earnings of 
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the past and those estimated for the 
future together are sufficient to pro- 
vide for the amortization allowance 
and a fair return, given an appropriate 
rate base and rate of return. Making 
that assumption we cannot say that 
adequate provision has not been made 
for restoration of the companies’ in- 
vestment from earnings and a fair re- 
turn on the investment. Even though 
the companies were unregulated for 
seven years, earnings during that pe- 
riod were available and adequate for 
amortization. In fact the companies’ 
charges to earnings, for depreciation, 
depletion and retirements, totalled 
$19,558,810, or an average of $2,794,- 
115 per annum. This was in con- 
formity with the established business 
practice, in the case of unregulated as 
well as regulated businesses, to make 
such a depreciation or amortization al- 
lowance chargeable annually to earn- 
ings aS an operating expense in order 
to provide adequately for annual con- 
sumption of capital in the business. 
Lindheimer v. Illinois Bell Teleph. Co. 
supra. 

The companies are not deprived of 
property by a requirement that they 
credit in the amortization account so 
much of the earnings received during 
the prior period as are appropriately 
allocable to it for amortization. Only 
by that method is it possible to deter- 
mine the amount of earnings which 
may justly be required for amortiza- 
tion during the remaining life of the 
business. 


Amortization Interest Rate 


[18] The annual amortization al- 
lowances of $1,557,852, if accumu- 
lated at a 64 per cent compound inter- 
est rate until the assumed exhaustion 
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of the gas reserves in 1954, will be 
sufficient to restore the undepreciated 
total investment less the salvage value 
of the property. The companies urge 
that the interest rate should have been 
lower, say 2 per cent, on the assump- 
tion that only some such lower rate 
would .be earned by a hypothetical 
sinking fund to be created from the 
annual amortization allowances. But 
the argument ignores the fact that the 
amortization method adopted by the 
Commission contemplates not a sink- 
ing fund of segregated securities pur- 
chased with cash withdrawn from the 
business, but merely a sinking fund 
reserve charged to earnings and not 
distributable as ordinary dividends. 
Under this method there is no deduc- 
tion of the amortization allowances 
from the rate base on which a fair re- 
turn—64 per cent under the current 
interim order—is to be allowed during 
the life of the business. 

The companies are thus allowed to 
earn in each year, in addition to the 
amortization allowance, 64 per cent on 
both the amortized and the unamor- 
tized portions of the base. If the 
amortization interest were computed 
at a 2 per cent rate without deducting 
the amortized portion from the rate 
base, the companies would continue to 
receive a 64 per cent instead of only 
a 2 per cent return on that portion of 
the investment. True, the method of 
amortization adopted means that the 
companies look to the earnings of the 
business for the hypothetical interest 
on amortization reserve. This it is 
argued may involve more business risk 
than a method of amortization contem- 
plating the actual withdrawal from the 
business of the amortization allow- 
ances and their investment in segre- 
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gated securities bearing a lower rate 
of interest. But here the 64 per cent 
rate of return allowed on the amortized 
portion of the rate base includes com- 
pensation for the business risk, and 
the risk is an incident of the business 
in which the companies have hazarded 
their capital and in which they propose 
to invest additional capital. The Com- 
mission declared it adopted this meth- 
od to avoid the inequitable result 
which would follow if the companies 
were permitted to include in their 
charges to the public 64 per cent on 
the amortized portion of the base, 
while treating it as earning only 2 per 
cent. The Commission’s conclusion 
that this is an appropriate method is 
supported by the evidence, and in any 
case it does not appear that it has de- 
prived or will deprive the companies of 


property. 
Fair Rate of Return 
[19,20] The Commission found 


that “64 per cent is a fair annual rate 
of return upon the rate base allowed,” 
which it had characterized as “a gen- 
erous allowance.” The courts are re- 
quired to accept the Commission’s 
findings if they are supported by sub- 
stantial evidence. § 19(b), 15 USCA 
§ 717r(b). We cannot say on this 
record that the Commission was bound 
to allow a higher rate. 


The evidence shows that profits 
earned by individual industrial corpo- 
rations declined from 11.3 per cent on 
invested capital in 1929 to 5.1 per cent 
in 1938. The profits of utility cor- 
porations declined during the same pe- 
riod from 7.2 per cent to 5.1 per cent. 
For railroad corporations the decline 
was from 6.4 per cent to 2.3 per cent. 
Interest rates were at a low level on 
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all forms of investment and among the 
lowest that have ever existed. The 
securities of natural gas companies 
were sold at rates of return of from 
3 per cent to 6 per cent with yields on 
most of their bond issues between 3 
per cent and 4 per cent. The interest 
on large loans ranged from 2 per cent 
to 3.25 per cent. 

The regulated business here seems 
exceptionally free from hazards which 
might otherwise call for special con- 
sideration in determining the fair rate 
of return. Substantially all its prod- 
uct is distributed in the metropolitan 
area of Chicago, a stable and growing 
market, through distributing compa- 
nies which own 26 per cent of the in- 
vestment of the Natural Gas Pipeline 
Company. Ninety per cent of its gas 
is taken under contract by the Chicago 
District Pipeline Company. The con- 
tract runs until 1946 or until 1951, at 
the option of the companies. Under it 
the District Company is bound to take, 
or at least pay for, 66% per cent of the 
companies’ gas, and performance is 
guaranteed by the three companies dis- 
tributing the gas in Chicago. 

The danger of early exhaustion of 
the gas field was fully taken into ac- 
count in the estimate of its life and 
the companies’ estimate was accepted. 
Provision for the complete amortiza- 
tion of the investment within that pe- 
riod affords a security to the invest- 
ment which is lacking to those indus- 
tries whose capital investments must 
be continued for an indefinite period. 
The companies’ affiliation with the six 
large corporations which directly or 
indirectly own all the stock places them 
in a strong position for their future 
financing. The business is in the same 
position as other similar businesses 
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with respect to increased taxation, in- 
flation and costs of operation. Other 
factors such as credit risks, risks of 
technological changes, varying de- 
mands for product, relatively small 
labor requirements, and conversion of 
inventory into cash compare more fa- 
vorably. After a full consideration 
of all of these factors and of expert 
testimony, the Commission concluded 
that the prescribed reduction in rev- 
enties was just and reasonable, and 
that the 64 per cent was a fair rate of 
return. 


Disposition of Excess Charges Collect- 
ed Since the Commission’s Order 


[21] The circuit court of appeals 
stayed the Commission’s order pend- 
ing appeal. The companies state that 
as a condition of the stay the court 
required them to give a bond in the 
sum of $1,000,000 conditioned upon 


their refund of excess charges to cus- 
tomers, in the event that the Commis- 
sion’s order should be sustained. The 
bond is not in the record and its pre- 
cise terms are not before us. 

The companies point out that sub- 
stantially all the gas affected by the 
reduction in revenues is sold to whole- 
salers who distribute it for ultimate 
consumption. They argue that the 
purpose of the rate regulation is the 
protection of consumers, and that the 
purposes of the act will not be effectu- 
ated by the refunds to wholesalers. 
They insist that such refunds, being 
the wholesalers’ profits from past busi- 
ness, cannot be resorted to for reduc- 
ing future rates to the consumers. Cf. 
Knoxville v. Knoxville Water Co. 
(1909) 212 US 1, 14, 53 L ed 371, 29 
S Ct 148; Galveston Electric Co. v. 
Galveston, supra. 

[10] 
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Of this contention it is enough to 
say that the question of the disposi- 
tion of the excess charges is not before 
us for determination on the present 
record. Cf. Morgan v. United States 
(1938) 304 US 1, 26, 82 L ed 1129, 
1135, 23 PUR(NS) 339, 346, 58 S 
Ct 773, 999. Amounts collected in 
excess of the Commission’s order are 
declared to be unlawful by § 4(a) of 
the act, 15 USCA § 717c(a). If 
there is any basis, either in the bond 
or the circumstances relied upon by the 
companies, for not compelling the com- 
panies to surrender these illegal exac- 
tions, it does not appear from the rec- 
ord. 

We have considered but find it un- 
necessary to discuss other objections 
of lesser moment to the Commission’s 
order. We sustain the validity of the 
order and reverse the judgment below. 

Reversed. 


Mr. Justice Brack, Mr. Justice 
Douctas, and Mr. Justice Murpuy, 
concurring : 


I 


We concur with the court’s judg- 
ment that the rate order of the Fed- 
eral Power Commission, issued after 
a fair hearing upon findings of fact 
supported by substantial evidence, 
should have been sustained by the 
court below. But in so far as the court 
assumes that, regardless of the terms 
of the statute, the due process clause 
of the Fifth Amendment grants it 
power to invalidate an order as uncon- 
stitutional because it finds the charges 
to be unreasonable, we are unable to 
join in the opinion just announced. 

Rate making is a species of price 
fixing. Ina recent series of cases, this 
court has held that legislative price 
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fixing is not prohibited by the due 
process clause.’ We believe that in so 
holding, it has returned in part at least 
to the constitutional principles which 
prevailed for the first hundred years 
of our history. Munn v. [Illinois 
(1877) 94 US 113, 24 L ed 77; Peik 
v. Chicago & N. W. R. Co. (1877) 
04 US 164, 24 Led 97. Cf. McCart 
v. Indianapolis Water Co. (1938) 302 
US 419, 427, 428, 82 L ed 336, 21 
PUR(NS) 465, 58 S Ct 324. The 
Munn and Peik Cases, decided in 1877, 
supra, Justices Field and Strong dis- 
senting, emphatically declared price 
fixing to be a constitutional preroga- 
tive of the legislative branch, not sub- 
ject to judicial review or revision. 

In 1886, four of the Justices who 
had voted with him in the Munn and 
Peik Cases no longer being on the 
court, Chief Justice Waite expressed 
views in an opinion of the court which 


indicated a yielding in part to the doc- 
trines previously set forth in Mr. Jus- 


tice Field’s dissenting opinions, al- 
though the decision, upholding a state 
regulatory statute, did not require him 
to reach this issue. See Railroad Com- 
mission Cases [ Stone v. Farmers Loan 
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& Trust Co.] (1886) 116 US 307, 
331, 29 L ed 636, 6 S Ct 334, 388 
1191. For an interesting discussion of 
the evolution of this change of posi- 
tion, see Swisher, Stephen J. Field, 
372-392. By 1890, six Justices of 
the 1877 court, including Chief Justice 
Waite, had been replaced by others, 
The new court then clearly repudiated 
the opinion expressed for the court by 
Chief Justice Waite in the Munn and 
Peik Cases, in a holding which accord- 
ed with the views of Mr. Justice Field, 
Chicago, M. & St. P. R. Co. v. Minne- 
sota ex rel. Railroad & Warehouse 
Commission (1890) 134 US 418, 33 
L ed 970, 10 S Ct 462. Under those 
views, first embodied in a holding of 
this Court in 1890, “due process” 
means no less than “reasonableness 
judicially determined.” * In accord- 
ance with this elastic meaning which, 
in the words of Mr. Justice Holmes, 
makes the sky the limit® of judicial 
power to declare legislative acts uncon- 
stitutional, the conclusions of judges, 
substituted for those of legislatures, 
become a broad and varying standard 
of constitutionality.* We shall not at- 
tempt now to set out at length the rea- 





1 Some of these cases arose under the Fifth, 
some under the Fourteenth Amendment. Neb- 
bia v. New York (1934) 291 US 502, 78 L ed 
940, 2 PUR(NS) 337, 54 S Ct 505, 89 ALR 
1469 [state statute authorizing a milk control 
board to fix minimum and maximum retail 
prices for milk]; Mulford v. Smith (1939) 
307 US 38, 83 L ed 1092, 59 S Ct 648 [Fed- 
eral statute imposing penalties on tobacco auc- 
tion warehousemen for marketing tobacco in 
excess of prescribed quota]; United States v. 
Rock Royal Co-op. (1939) 307 US 533, 83 
L ed 1446, 59 S Ct 993 [Federal statute 
authorizing Secretary of Agriculture to fix 
minimum prices to be paid producers for milk 
sold to dealers]; Sunshine Anthracite Coal 
Co. v. Adkins (1940) 310 US 381, 84 L ed 
1263, 60 S Ct 907 [Federal statute authorizing 
Bituminous Coal Commission to fix maximum 
and minimum prices for bituminous coal]; 
United States v. Darby (1941) 312 US 100, 
85 L ed 609, 61 S Ct 451, 132 ALR 1430 
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[Federal statute fixing minimum wages (and 
maximum hours) for employees engaged in 
production of goods for interstate commerce]; 
Olsen v. Nebraska ex rel. Western Reference 
& Bond Asso. (1941) 313 US 236, 85 L ed 
1305, 61 S Ct 862, 133 ALR 1500 [State 
statute fixing maximum compensation to be 
collected by private employment agencies]. 

2 Polk Co. v. Glover (1938) 305 US 5, 
12, 19, 83 L ed 6, 59 S Ct 15. Cf. Chambers 
v. Florida (1940) 309 US 227, 235, 238, 84 
L ed 716, 60 S Ct 472. 

3 “As the decisions now stand, I see hardly 
any limit but the sky to the invalidating of 
those rights if they happen to strike a ma- 
jority of this court as for any reason unde- 
sirable.’ Baldwin v. Missouri (1930) 281 
US 586, 595, 74 L ed 1056, 50 S Ct 436. 

4To hold that the Fourteenth Amendment 
was. intended to and did provide protection 
from state invasions of the right of free speech 
and other clearly defined protections contained 
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sons for our belief that acceptance of 
such a meaning is historically unjusti- 
fed and that it transfers to courts 
powers which, under the Constitution, 
belong to the legislative branch of gov- 
ernment. But we feel that we must 
record our disagreement from an opin- 
ion which, although upholding the ac- 
tion of the Commission on these par- 
ticular facts, nevertheless gives re- 
newed vitality to a “constitutional” 
doctrine which we are convinced has 
no support in the Constitution. 

The doctrine which makes of “due 
process” an unlimited grant to courts 
to approve or reject policies selected by 
legislatures in accordance with the 
judges’ notion of reasonableness had 
its origin in connection with legislative 
attempts to fix the prices charged by 
public utilities. And in no field has it 
had more paralyzing effects.® 


II 


We have here, to be sure, a statute 
which expressly provides for judicial 
review. Congress has provided in § 5 
of the Natural Gas Act, 15 USCA 
§ 717d, that the rates fixed by the 
Commission shall be “just and rea- 
sonable.” The provision for judicial 
review states that the “finding of the 
Commission as to the facts, if support- 
ed by substantial evidence, shall be 
conclusive.” Section 19(b), 15 USCA 
§ 717r(b). But we are not satisfied 
that the opinion of the court properly 
delimits the scope of that review un- 


der this act. Furthermore, since this 
case starts a new chapter in the regu- 
lation of utility rates, we think it im- 
portant to indicate more explicitly than 
has been done the freedom which the 
Commission has both under the Con- 
stitution and under this new statute. 
While the opinion of the court erases 
much which has been written in rate 
cases during the last half century, we 
think this is an appropriate occasion to 
lay the ghost of Smyth v. Ames 
(1898) 169 US 466, 42 L ed 819, 
18 S Ct 418, which has haunted utility 
regulation since 1898. That is es- 
pecially desirable lest the reference by 
the majority to “constitutional re- 
quirements” and to “the limits of due 
process” be deemed to perpetuate the 
fallacious “fair value” theory of rate 
making in the limited judicial review 
provided by the act. 

Smyth v. Ames held (pp. 546-547) 
that ‘‘the basis of all calculations as to 
the reasonableness of rates to be 
charged by a corporation maintaining 
a highway under legislative sanction 
must be the fair value of the property 
being used by it for the convenience of 
the public. And, in order to ascertain 
that value, the original cost of con- 
struction, the amount expended in 
permanent improvements, the amount 
and the market value of its bonds and 
stock, the present as compared with 
the original cost of construction, the 
probable earning capacity of the prop- 
erty under particular rates prescribed 





in the Bill of Rights, Milk Wagon Drivers 
Union v. Meadowmoor Dairies (1941) 312 
US 287, 301, 302, 85 L ed 836, 61 S Ct 552, 
132 ALR 1200, is quite different from holding 
that “due process,” an historical expression re- 
lating to procedure, Chambers v. Florida, su- 
pra, confers a broad judicial power to invali- 
date all legislation which seems “unreason- 
able” to courts. In the one instance, courts 
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proceeding within clearly marked constitu- 
tional boundaries seek to execute policies writ- 
ten into the Constitution; in the other they 
roam at will in the limitless area of their own 
beliefs as to reasonableness and actually select 
policies, a responsibility which the Constitu- 
tion entrusts to the legislative representatives 
of the people. 

5 McCart v. Indianapolis Water Co. supra. 
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by statute, and the sum required to 
meet operating expenses, are all mat- 
ters for consideration, and are to be 
given such weight as may be just and 
right in each case. We do not say 
that there may not be other matters 
to be regarded in estimating the value 
of the property. What the company 
is entitled to ask is a fair return upon 
the value of that which it employs for 
the public convenience. On the other 
hand, what the public is entitled to de- 
mand is that no more be exacted from 
it for the use of a public highway than 
the services rendered by it are reason- 
ably worth.” 

(1) This theory derives from prin- 
ciples of eminent domain. See Mr. 


Justice Brewer, Ames v. Union P. R. 
Co. (1894) 64 Fed 165, 177; West 
v. Chesapeake & P. Teleph. Co. 
(1935) 295 US 662, 671, 79 L ed 
1640, 8 PUR(NS) 433, 55 S Ct 894; 


Hale, Conflicting Judicial Criteria of 
Utility Rates, 38 Columbia L. Rev. 
959. In condemnation cases the “val- 
ue of property, generally speaking, is 
determined by its productiveness—the 
profits which its use brings to the own- 
er.” Monongahela Nav. Co. v. Unit- 
ed States (1893) 148 US 312, 328, 
329, 37 L ed 463, 13 S Ct 622. Cf. 
Consolidated Rock Products Co. v. Du 
Bois (1941) 312 US 510, 525, 526, 
85 L ed 982, 61 S Ct 675. But those 
principles have no place in rate regula- 
tion. In the first place, the value of 
a going concern in fact depends on 
earnings under whatever rates may be 
anticipated. The present fair value 
rule creates but offers no solution to 
the dilemma that value depends upon 
the rates fixed and the rates upon val- 
ue. See Mr. Justice Brandeis, Mis- 
souri ex rel Southwestern Bell Teleph. 
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Co. v. Public Service Commission, 262 
US 276, 292, 67 L ed 981, PUR 
1923C 193, 43 S Ct 544, 31 ALR 
807; Hale, The Fair Value Merry. 
Go-Round, 33 Illinois L. Rev. 517: 
2 Bonbright, Valuation of Property, 
pp. 1094 et seq. In the second place, 
when property is taken under the pow- 
er of eminent domain the owner is 
“entitled to the full money equivalent 
of the property taken, and thereby to 
be put in as good position pecuniarily 
as it would have occupied if its prop- 
erty had not been taken.” United 
States v. New River Collieries Co. 
(1923) 262 US 341, 343, 67 L ed 
1014, 43 S Ct 565. But in rate mak. 
ing the owner does not have any such 
protection. We know without at- 
tempting any valuation that if earn- 
ings are reduced the value will be less. 
But that does not stay the hand oj 
the legislature or its administrative 
agency in making rate reductions. As 
we have said, rate making is one 
species of price fixing. Price fixing, 
like other forms of social legislation, 
may well diminish the value of the 
property which is regulated. But that 
is no obstacle to its validity. As stat- 
ed by Mr. Justice Holmes in Block 
v. Hirsh (1921) 256 US 135, 155, 
65 L ed 865, 41 S Ct 458, 16 ALR 
165: “The fact that tangible proper- 
ty is also visible tends to give a rigidity 
to our conception of our rights in it 
that we do not attach to others less con- 
cretely clothed. But the notion that 
the former are exempt from the legis- 
lative modification required from time 
to time in civilized life is contradicted 
not only by the doctrine of eminent 
domain, under which what is taken is 
paid for, but by that of the police pow- 
er in its proper sense, under which 
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property rights may be cut down, and 
to that extent taken, without pay.” 
Somewhat the same view was ex- 
pressed in Nebbia v. New York 
(1934) 291 US 502, 532, 78 L ed 
940, 2 PUR(NS) 337, 349, 54 S Ct 
505, 89 ALR 1469, where this court 
said: “The due process clause makes 
no mention of sales or of prices any 
more than it speaks of business or con- 
tracts or buildings or other incidents 
of property. The thought seems nev- 
ertheless to have persisted that there is 
something peculiarly sacrosanct about 
the price one may charge for what he 
makes or sells, and that, however able 
to regulate other elements of manu- 
facture or trade, with incidental ef- 
fect upon price, the state is incapable 
of directly controlling the price itself. 
This view was negatived many years 
ago. Munn v. Illinois (1877) 94 US 
113, 24 L ed 77.” Explicit recogni- 
tion of these principles will place the 
problems of rate making in their prop- 
er setting under this statute. 

(2) The rule of Smyth v. Ames 
(1898) 169 US 466, 42 L ed 819, 18 
S Ct 418, as construed and applied, 
directs the rate-making body in form- 
ing its judgment as to “fair value” to 
take into consideration various ele- 
ments——capitalization, book cost, ac- 
tual cost, prudent investment, repro- 
duction cost. See Mr. Justice Bran- 
deis, Missouri ex rel. Southwestern 
Bell Teleph. Co. v. Public Service 
Commission, supra. But as stated by 


Mr. Justice Brandeis, PUR1923C at 
p. 205: “Obviously ‘value’ cannot be 
a composite of all these elements. Nor 
can it be arrived at on all these bases. 
They are very different; and must, 
when applied in a particular case, lead 
to widely different results. The rule 
of Smyth v. Ames, as interpreted and 
applied, means merely that all must 
be considered. What, if any, weight 
shall be given to any one, must practi- 
cally rest in the judicial discretion of 
the tribunal which makes the deter- 
mination. Whether a desired result is 
reached may depend upon how any one 
of many elements is treated.” The 
risks of not giving weight to reproduc- 
tion cost have been great. Missouri 
ex rel. Southwestern Bell Teleph. Co. 
v. Public Service Commission, supra; 
St. Louis & O’Fallon R. Co. v. United 
States, 279 US 461, 73 L ed 798, 
PUR1929C 161, 49 S Ct 384. The 
havoc raised by insistence on repro- 
duction cost is now a matter of his- 
torical record. Mr. Justice Brandeis 
in the Southwestern Bell Telephone 
Case demonstrated how the rule of 
Smyth v. Ames has seriously impaired 
the power of rate-regulation and how 
the “fair value” rule has proved to be 
unworkable by reason of the time re- 
quired to make the valuations, the 
heavy expense involved, and the un- 
reliability of the results obtained. 
And see Mr. Justice Brandeis concur- 
ring, St. Joseph Stock Yards Co. v. 
United States (1936) 298 US 38, 73, 





§ “The relation between the public utility and 
the community cannot be expressed in terms 
of a simple, quantitatively ascertainable fact, 
for the relation involves numerous and com- 
plex factors which depend on compromise 
and practical adjustment rather than on de- 
ductive logic. The whole doctrine of Smyth 
v. Ames rests upon a gigantic illusion. The 
fact which for twenty years the court has 
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been vainly trying to find does not exist. ‘Fair 
value’ must be shelved among the great ju- 
ristic myths of history, with the Law of Na- 
ture and the Social Contract. As a practical 
concept, from which practical conclusions can 
be drawn, it is valueless.” Henderson, Rail- 
way Valuation and the Courts, 33 Harvard L. 
Rev. 1031, 1051. 
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80 L ed 1033, 14 PUR(NS) 397, 56 
S Ct 720; dissenting opinion, McCart 
v. Indianapolis Water Co. (1938) 302 
US 419, 423 et seq., 82 L ed 336, 21 
PUR(NS) 465, 58 S Ct 324; Mr. 
Justice Stone dissenting, West v. 
Chesapeake & P. Teleph. Co. supra. 
The result of this court’s rulings in 
rate cases since Smyth v. Ames has 
recently been summarized as follows: 
“Under the influence of these prece- 
dents, commission regulation has be- 
come so cumbersome and so ineffective 
that it may be said, with only slight 
exaggeration, to have broken down. 
Even the investor,” on whose behalf 
the constitutional safeguards have been 
developed, has received no protection 
against the rebounds from the inflated 
stockmarket prices that are stimulated 
by the ‘fair-value’ doctrine.” Bon- 
bright, op. cit. p. 1154. 

As we read the opinion of the court, 
the Commission is now freed from the 
compulsion of admitting evidence on 
reproduction cost or of giving any 
weight to that element of “fair value.” 
The Commission may now adopt, if 
it chooses, prudent investment as a 
rate base—the base long advocated by 
Mr. Justice Brandeis. And for the 
reasons stated by Mr. Justice Brandeis 
in the Southwestern Bell Telephone 
Case there could be no constitutional 
objection if the Commission adhered 
to that formula and rejected all others. 

Yet it is important to note, as we 
have indicated, that Congress has 
merely provided in § 5 of the Natural 
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Gas Act, 15 USCA § 717d, that the 
rates fixed by the Commission shall 
be “just and reasonable.” It has pro- 
vided no standard beyond that. Con- 
gress, to be sure, has provided for ju- 
dicial review. But § 19(b), 15 USCA 
§ 717r(b) states that the “finding of 
the Commission as to the facts, if sup- 
ported by substantial evidence, shall be 
conclusive.” In view of these provi- 
sions we do not think it is permissible 
for the courts to concern themselves 
with any issues as to the economic 
merits of a rate base. The Commis- 
sion has a broad area of discretion for 
selection of an appropriate rate base. 
The requirements of “just and rea- 
sonable” embrace among other fac- 
tors two phases of the public interest: 
(1) the investor interest ; (2) the con- 
sumer interest. The investor interest 
is adequately served if the utility is 
allowed the opportunity to earn the 
cost of the service. That cost has been 
defined by Mr. Justice Brandeis as fol- 
lows: “Cost includes not only operat- 
ing expenses, but also capital charges. 
Capital charges cover the allowance, 
by way of interest, for the use of the 
capital, whatever the nature of the 
security issued therefor ; the allowance 
for risk incurred; and enough more 
to attract capital.” Missouri ex rel. 
Southwestern Bell Teleph. Co. v. Pub- 
lic Service Commission, 262 US 276, 
291, 67 L ed 981, PUR1923C 193, 
202, 43 S Ct 544, 31 ALR 807. Irre- 
spective of what the return may be on 
“fair value,” if the rate permits the 





7™“Such valuation proceedings, as hereto- 
fore conducted, are excessively costly, require 
a long period of time, affect adversely the 
corporation’s credit, interfere with its financ- 
ing upon favorable terms, and frequently cause 
the postponement of extensions and improve- 
ments to the great detriment of the public. 
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Unless and until there is some change in the 
legal principles which must be applied in de- 
termining fair value, however, the industry 
cannot escape from this situation.” Report 


of the Committee on Valuation, American 
Electric Railway Assoc., 1924, p. 20. 
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company to operate successfully and 
to attract capital all questions as to 
“just and reasonable” are at an end so 
far as the investor interest is con- 
cerned. Various routes to that end 
may be worked out by the expert ad- 
ministrators charged with the duty of 
regulation. It is not the function of 
the courts to prescribe what formula 
should be used. The fact that one 
may be fair to investors does not mean 
that another would be unfair. The 
decision in each case must turn on con- 
siderations of justness and fairness 
which cannot be cast into a legalistic 
formula. The rate of return to be al- 
lowed in any given case calls for a 
highly expert judgment. That judg- 


ment has been entrusted to the Com- 
mission. There it should rest. 

One caveat however should be en- 
tered. The consumer interest cannot 
be disregarded in determining what is 


a “just and reasonable” rate. Con- 
ceivably a return to the company of 
the cost of the service might not be 
“just and reasonable” to the public. 
The correct principle was announced 
by this court in Covington & L. Turn- 
pike Road Co. v. Sandford (1896) 
164 US 578, 596, 41 L ed 560, 17S 
Ct 198: 

“Tt cannot be said that a corpora- 
tion operating a public highway is en- 
titled, as of right, and without refer- 
ence to the interests of the public, to 
realize a given per cent upon its capi- 
tal stock. When the question arises 
whether the legislature has exceeded 
its constitutional power in prescrib- 
ing rates to be charged by a corpora- 
tion controlling a public highway, 
stockholders are not the only persons 
whose rights or interest are to be con- 


sidered. The rights of the public are 
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not to be ignored. It is alleged here 
that the rates prescribed are unreason- 
able and unjust to the company and 
its stockholders. But that involves an 
inquiry as to what is reasonable and 
just for the public. If the establish- 
ing of new lines of transportation 
should cause a diminution in the num- 
ber of those who need to use a turn- 
pike road, and, consequently, a dimi- 
nution in the tolls collected, that is not, 
in itself a sufficient reason why the cor- 
poration, operating the road, should 
be allowed to maintain rates that would 
be unjust to those who must or do use 
its property. The public cannot prop- 
erly be subjected to unreasonable rates 
in order simply that stockholders may 
earn dividends.” Cf. Chicago & G. T. 
R. Co. v. Wellman (1892) 143 US 
339, 345, 36 L ed 176, 12 S Ct 400; 
United Gas Pub. Service Co. v. Texas 
(1938) 303 US 123, 150, 82 L ed 
702, 22 PUR(NS) 113, 58 S Ct 483. 

This problem carries into a field not 
necessary to develop here. It reém- 
phasizes however that the investor in- 
terest is not the sole interest for pro- 
tection. The investor and consumer 
interests may so collide as to warrant 
the rate-making body in concluding 
that a return on historical cost or pru- 
dent investment though fair to invest- 
ors would be grossly unfair to the con- 
sumers. The possibility of that colli- 
sion reinforces the view that the prob- 
lem of rate making is for the adminis- 
trative experts not the courts and that 
the ex post facto function previously 
performed by the courts should be re- 
duced to the barest minimum which is 
consistent with the statutory mandate 
for judicial review. That review 
should be as confined and restricted as 
the review, under similar statutes, of 
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orders of other administrative agen- 
cies. 


Mr. Justice FRANKFURTER, concur- 
ring: I wholly agree with the opin- 
ion of the Chief Justice. 

Congress has in the Natural Gas Act 
specifically cast upon courts the duty 
to review orders of the Federal Power 
Commission fixing “just and reason- 
able” rates. The constitutional scope 
of judicial review of rate orders where 
Congress has denied judicial review 
is therefore not in issue in this case. 
Discussion of the problem is academic, 
especially since we all concur in the 
Chief Justice’s conclusions on the rate 
order here made by the Commission. 
But since the issue has been stirred, I 
add a few words because legal history 
still has its claims. 

While the doctrine of “confisca- 
tion,” as a limitation to be enforced 
by the judiciary upon the legislative 
power to fix utility rates, was first ap- 
plied in Chicago, M. & St. P. R. Co. 
v. Minnesota ex rel. R. & Warehouse 
Commission (1890) 134 US 418, 33 
L ed 970, 10 S Ct 462, 3 Inters Com 
Rep 209, that decision followed prin- 
ciples expounded in Stone v. Farmers’ 
Loan & Trust Co. (1886) 116 US 
307, especially at 331, 29 L ed 636, 
6 S Ct 334, 388, 1191. See 134 US 
at pp. 455, 456. Mr. Chief Justice 
Waite, who delivered the opinion in 
the Stone Case as well as in the earlier 
decision in Munn v.. Illinois (1877) 
94 US 113, 24 L ed 77, was therefore 


the author of the doctrine of “confisca- 
tion” and its corollary, “judicial re- 
view.” His view was shared by such 
stout respecters of legislative power 
over utilities as Mr. Justice Miller (see 
Fairman, Mr. Justice Miller and the 
Supreme Court, passim), Mr. Justice 
Bradley (see his dissent in Chicago, 
M. & St. P. R. Co. v. Minnesota ex 
rel. R. & Warehouse Commission, su- 
pra, at p. 461 of 134 US), and Mr. 
Justice Harlan. The latter, indeed, 
agreed with Mr. Justice Field that the 
regulatory power exercised in the Rail- 
road Commission Cases (1886) 116 
US 307, 29 L ed 636, 6 S Ct 334, 388, 
1191, constituted an impairment of the 
obligation of contract. By no one was 
the doctrine of judicial review more 
emphatically accepted, and applied in 
favor of a public utility, than by Mr. 
Justice Harlan in the decision and 
opinion in Covington & L. Turnpike 
Road Co. v. Sandford (1896) 164 US 
578, especially at 591, 595, 41 L ed 
560, 17 S Ct 198. 

But while this historic controversy 
over the constitutional limitations up- 
on the power of courts in rate cases 
is not presented here, if it be deemed 
that courts have nothing to do with 
rate making because that task was 
committed exclusively to the Commis- 
sion, surely it is a usurpation of the 
Commission’s function to tell it how 
it should discharge this task and how 
it should protect the various interests 
that are deemed to be in its and not 
in our keeping. 
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RURAL ELECTRIC CO. v. STATE BOARD OF EQUALIZATION 


WYOMING SUPREME COURT 


Rural Electric Company 


State Board of Equalization et al. 


[No. 2210.] 
(— Wyo —, 120 P(2d) 741.) 


Statutes, § 11 — Construction — Exceptions — Public utility status. 
1. The legislature, by excepting certain organizations or persons from the 
public utility category, indicates an intention to include within the meaning 
of “public utility” those not specifically excepted, in view of the settled 
principle that when the legislature has made exceptions to a general rule, 
it must be deemed to have included in its exceptions all that it intended 
to except, p. 157. 


Public utilities, § 58 — Status of associations — Rural electrification company. 
2. An electrical corporation organized to furnish electricity to its members 
only, not organized for gain, having no capital stock, borrowing money 
from the Rural Electrification Administration of the Federal government 
in order to build its plant and equipment, soliciting farmers in the territory 
in which it operates to become members (with certain exceptions), and 
in position to compete with public utilities, is a public utility within the 
meaning of a sales tax law applicable to public utilities, gas, electric, and 
heat corporations, p. 157. 


Procedure, § 36 — Stare decisis — Rulings of Commission — Recognition by 
court. 
3. Widespread public opinion as evidenced by Commissions and legislatures 
as to the public utility status of membership electric corporations, while not 
controlling on courts, would at least cause a court to hesitate to announce 
a contrary rule, p. 162. 


Public utilities, § 14 — Dedication to public use. 

4. Dedication to’ public use does not depend solely upon the wishes and 
the declarations of the owner of property, although such an owner must 
at least have undertaken actually to engage in business and supply at least 
some of his commodity to some of the public, p. 162. 


Public utilities, § 73 — Status of electric plant. 


5. Supplying electricity is recognized as a service in which the public may 
be interested, and which, accordingly, may be impressed with a public char- 
acter, in the absence of countervailing reasons, p. 162. 


Public utilities, § 42 — Test of status — Number of customers. 


6. The number of customers, although not a criterion in determining public 
utility status, is one of the natural criteria in determining the question 
whether or not a business constitutes a public utility, p. 162. 
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Public utilities, § 30 — Dedication to public service — Test of status — Eminent 
domain — Submission to regulation. ; 

7. The fact of dedication to the public, as well as the right to demand 
service on the part of the public generally, may be shown by explicit pro- 
fession or indirectly by indiscriminate service or solicitation, by the exer- 
cise of the right of eminent domain, by voluntary submission to regulation, 
and by perhaps other facts, although some of these facts may not be con- 
trolling, p. 162. 


Public utilities, § 24 — Test of status — Contracts — Refusal of service. 
8. The fact that an owner enters into contracts in connection with his 
service, and in some instances refuses service, is not a controlling factor 
in determining public utility status, p. 168. 


Public utilities, § 58 — Limited membership organization. 
9, Limited membership in an organization furnishing electric service is 
but another form of an attempted limitation by contract and is subject 
to the rule that the making of contracts for service, and in some instances 
refusing service, is not a controlling factor in determining public utility 
status, p. 168. 


Public utilities, § 32.1 — Test of status — Monopoly. 


10. The fact that a membership organization has a monopoly in the rural 
portion of the territory in which it operates an electric system is a factor 
to be taken into consideration in determining public utility status, p. 168. 


Public utilities, § 32.1 — Test of status — Competition. 


11. Contact with a public utility and ability to compete with it ought not 
to be ignored, in determining the question of public utility status of a 
membership corporation, p. 168. 


Public utilities, § 30 — Test of status — Eminent domain powers. 


12. The fact that a membership corporation has the power of eminent 
domain, although not determinative of its status as a public utility, is a 
factor which may be taken into consideration, p. 168. 


Public utilities, § 48 — Test of status — Wires along highways. 
13. The fact that poles for electric wires of a membership corporation are 
strung along county and state highways, although not determinative of its 
public utility status, may be taken into consideration in connection with 
other facts, p. 168. 


[January 5, 1942.] 


cTION by membership corporation operating electric facili- 

A ties in rural territory for a declaratory judgment to the 

effect that it is not subject to a tax imposed on public utilities; 
judgment in favor of plaintiff reversed. 


¥ 


APPEARANCES: Ewing T. Kerr, Cheyenne, and J. M. Roushar, of Tor 
Attorney General, Harold I. Bacheller, ington, for respondent; E. J. Gop 
Deputy Attorney General, and Arthur pert, of Cody, and George F. Guy of 
Kline, Assistant Attorney General, for 
appellants; Walter Q. Phelan, of 


42 PUR(NS) 154 


Cheyenne, amici curiae. 
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RURAL ELECTRIC CO. v. STATE BOARD OF EQUALIZATION 


BLUME, J.: The legislature in 1937, 
by Chap. 102 of the Session Laws of 
that year, passed a general sales-tax 
law. It provided by subdivision (b) 
of § 4 of this act that there should be 
paid an excise tax of 2 per cent paid 
“to public utilities, gas, electric, heat 
corporations as defined by Chap. 94, 
Wyoming Revised Statutes, 1931, 
whether such corporations are munic- 
ipally or privately owned, for gas, 
electricity, or heat, furnished for do- 
mestic, industrial or commercial con- 
sumption.” The State Board of 
Equalization claimed that the plain- 
tiff is subject to the tax just men- 
tioned. The plaintiff denied that, 
claiming that it is not a public utility, 
but a private corporation. Thereupon 
the plaintiff brought this action, on 
behalf of itself and other rural electric 
companies, similarly situated, for a 
declaratory judgment to the effect that 


it and they are not subject to this tax. 
The action was brought against the 
foregoing board and the individual 


members thereof. An answer was 
fled to the petition, in which it is 
claimed that the plaintiff and others 
similarly situated are public utilities, 
and asking the court to declare it and 
them to be subject to the tax above 
mentioned. The trial court held with 
the plaintiff, and from the judgment 
thus entered, the board has appealed. 

Plaintiff was organized in 1937 as 
an electrical corporation to furnish 
electricity to its members only. It was 
not organized for gain, and it has no 
capital stock. Membership is evi- 
denced by a certificate of membership, 
issued to those who are elected mem- 
bers of the corporation by the board 
of directors. The membership fee is 
$5. Each member must agree to pur- 


155 


chase electricity from the corporation, 
which must be paid for monthly ac- 
cording to the rate established from 
time to time by the board of directors, 
but whatever surplus may be accumu- 
lated is distributed among the mem- 
bers, so that the electricity will be fur- 
nished substantially at cost. The cor- 
poration borrowed money from the 
Rural Electrification Administration 
of the Federal government pursuant 
to an act of Congress, 7 USCA § 901 
et seq., in order to build its plant and 
equipment. It operates in the south- 
eastern portion of Laramie county, in 
which it has a membership of about 
180. It also operates in the adjoin- 
ing territory in the states of Nebraska 
and Colorado. It has solicited most of 
the farmers in the territory in which it 
operates to become members, but has 
denied membership to three applicants 
in Laramie county. It has also taken 
over five members who were formerly 
supplied with electricity from the elec- 
trical plant operated in Pine Bluffs, a 
town in Laramie county. Its ‘ncome 
at the time of the trial was approxi- 
mately $2,300 a month, which is con- 
tinuing to increase. A few other facts 
will be mentioned in the course of the 
opinion. 

The parties entered into a stipula- 
tion in regard to other corporations 
“similarly situated.” From this it ap- 
pears that the Wyrulec Association, 
a corporation like plaintiff, has from 
September, 1939, supplied the public 
schools of the towns of Huntley and 
of Veteran with electricity, whereas 
prior to that time they were supplied 
with electricity by a public utility. The 
Big Horn Rural Electric Company 
took over the plant and facilities of 
the Meeteetse Light Company, and 
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since about November, 1939, has been 
supplying electricity to the residents 
of the town of Meeteetse,, who were 
formerly supplied by the Meeteetse 
Light Company, a public utility. 
About December, 1939, the Bridger 
Valley Electric Association, an asso- 
ciation similar to the plaintiff, took 
over the plant and facilities of the Un- 
ion Light and Power Company, a pub- 
lic utility, at the town of Lyman, in 
this state. The Lower Valley Pow- 
er and Light Company, seemingly a 
corporation similar to plaintiff, has 
encroached upon the customers for- 
merly supplied by the Star Valley Pow- 
er and Light Company, a public utility. 

As already stated, the plaintiff con- 
tends that it is not a public utility as 
defined by Chap. 94 of the Revised 
Statutes of 1931. Before turning to 
that law and examining it, we should, 
perhaps, mention that counsel for the 
respondents contend that we should ap- 
ply the rule that a statute imposing 
taxes should be strictly construed. 
However, the state has adopted a gen- 
eral policy to tax the distribution of 
electricity. Most of the inhabitants 
of the state pay this tax. The quality 
of electricity consumed by the mem- 
bers of the respondent is not different 
from the quality of electricity on 
which the tax is paid. And no specific 
statute can be found which shows dis- 
tinctly that the legislature intended to 
favor one class over another in this 
connection, so that it would seem that 
the claim here made is in the nature of 
an exemption, and that instead of ap- 
plying the rule mentioned by counsel 
for the respondent, it would be more 
appropriate to apply the rule mentioned 
in 59 CJ 1135, to the effect that “in 
pursuance of the beneficent public pol- 
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icy which favors equality in the dis. 
tribution of the burden of government, 
all exemptions of persons or property 
from taxation are to be construed 
strictly against the exemption; the in- 
tention to create exemptions must af- 
firmatively appear and cannot be raised 
by implication.” We shall not, how- 
ever, in the decision of this case, lay 
any stress on that rule, but hope to 
find a satisfactory solution herein on 
broader grounds. 

Section 94-101, Rev. Stats. 1931, 
defines what shall constitute a public 
utility. Under its terms a corpora- 
tion is included within the meaning of 
the term “person.” The section, in 
so far as applicable here, and in con- 
junction with subdivision (c) of the 
section, provides: 

“The term ‘public utility,’ when used 
in this chapter, shall mean and include 
every person, or municipality, that 
owns, operates, leases, controls, or has 
power to operate, lease, or control: 


“(c) Any plant, property, or facil- 
ity for the generation, transmission, 
distribution, sale, or furnishing to or 
for the public of electricity for light, 
heat, or power, including any conduits, 
ducts or other devices, materials, ap- 
paratus, or property for containing, 
holding or carrying conductors used 
or to be used for the transmission of 
electricity for light, heat, or power;” 
etc. 

This provision, with all superfluous 
and strengthening terms left out, reads 
that any corporation which operates 
“any plant, property, or facility for the 

furnishing to or for the public 
of electricity” shall be considered a 
public utility. While the provision is 
not free from doubt, it bears the inter- 
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pretation put upon it by counsel for 
plaintiff, namely, that it means that a 
corporation is a utility only when it 
furnishes electricity to the public. 
Difficulty is encountered when we con- 
sider the reference to the power to op- 
erate, etc. That provision, with super- 
fluous terms left out, states that a cor- 
poration which “has power to operate, 
lease or control any plant, 
property, or facility for the 
furnishing to or for the public of elec- 
tricity” shall be considered a public util- 
ity. That is a sweeping and extremely 
broad provision, and seems to include 
any corporation which has merely 
the power to furnish electricity to the 
public, whether it actually does so or 
not, and clearly includes within its 
terms a corporation such as plaintiff. 
That meaning seems to be enforced 
by the latter part of subdivision (c) 
which apparently provides that under 
the head of public utility shall be in- 
cluded any apparatus or property 
“used or to be used for the transmis- 
sion of electricity for light, heat or 
power.” It may be conceded that the 
legislature lacks the power to make a 
provision as broad as the language 
here set out indicates, at least as to 
some persons and corporations (State 
ex rel. Danciger & Co. v. Public Serv- 
ice Commission [1918] 275 Mo 483, 
PURI919A 353, 205 SW 36, 18 
ALR 754; Allen v. Railroad Com- 
mission [1918] 179 Cal 68, PUR 
1919A 398, 175 Pac 466, 8 ALR 249), 
and we have pointed out these provi- 
sions merely to show that the section 
gives no support to the contention of 
plaintiff herein, but would seem to 
indicate that this court should not give 
a narrow, but a liberal construction to 
the term “public utility.” 
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Section 94-101, supra, makes cer- 
tain exceptions and provides as fol- 
lows: “None of the provisions of this 
chapter shall apply to interstate com- 
merce; nor to farmers’ mutual tele- 
phone associations having no capital 
stock and furnishing service to mem- 
bers of such associations only and 
without tolls, except as provided in 
§ 94-145 hereof; nor to the genera- 
tion, transmission or distribution of 
electricity, nor to the manufacture or 
distribution of gas, nor to the furnish- 
ing or distribution of water, nor to the 
production, delivery or furnishing of 
steam or any other substance, by a 
producer or other person, for the sole 
use of such producer or other person, 
or for the use of tenants of such pro- 
ducer or other person and not for sale 
to others.” 

[1, 2] The first exception relates 
to mutual telephone companies charg- 
ing no tolls. The reference to § 94— 
145 makes the provision somewhat ob- 
scure. But we need not determine the 
exact meaning, and merely note that 
an exception was made. Counsel for 
the plaintiff argued that since mutual 
telephone companies were excluded 
from the legislative act, it is reasona- 
ble to conclude that it also intended to 
exclude mutual electrical companies. 
But the exact contrary might well be 
argued, namely, that since the legisla- 
ture only excluded mutual telephone 
companies, it did not intend to ex- 
clude any other mutual companies, and 
that seems to be true in view of § 94— 
145 which we shall mention hereafter. 
Moreover, the legislature had in mind 
the furnishing of electricity in certain 
cases. It specifically provided that if a 
person produced electricity for his own 
use or that of his tenants, he should 
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not come within the provisions of the 
act. Reference is also made to “other 
persons.” That evidently means that 
if a person buys electricity from a pro- 
ducer for his own use and that of his 
tenants—for instance, an owner of an 
apartment house, “dude ranch” or fac- 
tory—such person (or corporation) 
should not come within the purview of 
the legislative act. In view of these 
specific exceptions we are at once con- 
fronted with the fact that “we cannot 
overlook the well-settled principle that 
when the legislature has made excep- 
tions to a general rule it must be 
deemed to have incuded in its excep- 
tions all that it intended to except.” 
Rothschild v. Superior Court (1930) 
109 Cal App 345, 293 Pac 106, 108. 
Many cases in support of this rule are 
cited in 59 CJ 1092, including Re Cad- 
well’s Estate (1920) 26 Wyo 412, 186 
Pac 499. By applying that rule in 
the case at bar, there is no escape from 
the conclusion that the legislature in- 
tended the plaintiff in this case to be 
included within the meaning of a “pub- 
lic utility.” If any doubt were left on 
the subject, it would, we think, be dis- 
sipated by the provision of § 94-145, 
Rev. Stats. 1931, which provides in 
part: “No street railroad, gas, electri- 
cal, telephone, or water public utility 
operating for profit or mutual benefit 
shall henceforth begin the construction 
of a street railroad, or of line, plant 
or system without having 
first obtained from the Commission, 
a certificate that the present or future 
public convenience and necessity re- 
quire or will require such construc- 
tion,” etc. 


This section clearly recognizes that 
a corporation which operates an elec- 
tric plant for mutual benefit of its 
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members, and not for profit, may be 
a public utility. 

The constitutionality of the statute 
has not been assailed, so we shall not, 
directly in any event, consider that 
point. But, in view of the importance 
which rural electric companies now 
play, and are likely to play in the fu- 
ture, in the economic life of the state 
and nation, we might seem to be re- 
miss in our consideration of the case 
if we rested our decision upon what 
has already been stated, without con- 
sidering the case from a broad and 
fundamental standpoint, and without 
investigating whether, on the whole, 
the legislature may be said to have 
acted reasonably in declaring associa- 
tions like plaintiff to be public utilities, 
as seemingly it has done, or whether, 
on the other hand, the construction of 
the statute which it seemingly bears is 
so unreasonable that it should be re- 
jected. 

Weare cited to Inland Empire Rural 
Electrification v. Department of Pub- 
lic Service (1939) 199 Wash 527, 30 
PUR(NS) 173, 92 P(2d) 258, and 
Garkane Power Co. v. Public Service 
Commission (1940) 98 Utah 466, 33 
PUR(NS) 129, 100 P(2d) 571, 132 
ALR 1490, in which a rural mutual 
electric company was held not to be 
subject to the control of the Public 
Service Commission of the state. But 
these cases are not controlling herein, 
for the reason that the statutes in 
these states are different from our own. 
The Washington statutes contain nei- 
ther the exception mentioned in § 94- 
101, supra, nor the provision quoted 
from § 94-145, supra. Furthermore, 
the court in the Washington Case re- 
lied to some extent at least on the fact 
that the statutes in that state contained 
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detailed provisions as to the organiza- 
tion and powers and duties of mutual 
companies, without making any refer- 
ence to public utilities. Our statutes, 
while providing for companies without 
capital stock, contain no such provi- 
sions as the Washington statutes. The 
Utah statutes contain no such provi- 
sion as that cited from § 94-145, su- 
pra, and provide that “the term ‘pub- 
lic utility’ includes every common car- 
rier, gas corporation, electric corpora- 
tion, telephone corporation, telegraph 
corporation, water corporation, heat 
corporation, and warehouseman where 
the service is performed for, or the 
commodity delivered to, the public 
generally.” Rev. Stats. 1933, 76-2-1, 
subd. 28. Nor did the court discuss 
any exceptions such as contained in 


our § 94-101, supra. 


Counsel for the plaintiff also cite us 


to State Board of Equalization v. 
Stanolind Oil & Gas Co. (1939) 54 
Wyo 521, 94 P(2d) 147, 156, as de- 
cisive herein. In that case the compa- 
ny delivered to another company, an 
oil refining company, electricity for 
light and power; it made wholesale 
sales of electricity to two other com- 
panies, and “‘the rest of the electricity 
was used solely by it in per- 
formance of its own contracts with 
lease owners and in the operation of 
its own plant and facilities; 
[it] never owned or operated any plant 
for selling or furnishing to the public 
electricity.” We indicated (aside 
from the stipulation in that case) that 
the company was not a public utility. 
The decision in that case is supported 
by many other cases which show facts 
similar to those in that case. Schu- 
macher v. Railroad Commission 
(1924) 185 Wis 303, PUR1925C 
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228, 201 NW 241; Overlook Develop. 
Co. v. Public Service Commission 
(1932) 306 Pa 43, 158 Atl 869; 
Cawker v. Meyer (1911) 147 Wis 
320, 133 NW 157, 37 LRA(NS) 
510; Ford Hydro-Electric Co. v. 
Aurora (1932) 206 Wis 489, 240 
NW 418; Colorado Utilities Corp. v. 
Public Utilities Commission (1936) 
99 Colo 189, 17 PUR(NS) 187, 61 
P(2d) 849; Nowata County Gas Co. 
v. Henry Oil Co. (1920) 269 Fed 
742; State ex rel. Danciger & Co. v. 
Public Service Commission (1918) 
275 Mo 483, PURI919A 353, 205 
SW 36, 18 ALR 754; State ex rel. 
Public Service Commission v. Spo- 
kane & I. E. R. Co. 89 Wash 599, 
PURI1916D 469, 154 Pac 1110, LRA 
1918C 675; Junction Water Co. v. 
Riddle, 108 NJ Eq 523, PUR1932B 
302, 155 Atl 887; Ambridge v. Pub- 
lic Service Commission, 108 Pa Super 
298, PUR1933D 298, 165 Atl 47; 
Southern Ohio Power Co. v. Public 
Utilities Commission (1924) 110 
Ohio St 246, 143 NE 700, 34 ALR 
171; St. Louis v. Mississippi River 
Fuel Corp. (1938) 97 F(2d) 726; 
Stoehr v. Natatorium Co. 34 Idaho 
217, PUR1922A 626, 200 Pac 132. 
These cases, while worthy of perusal 
in order to gain a comprehensive view 
of the subject before us, are not con- 
trolling, and we shall not take the time 
or space to analyze them. More close- 
ly in point are cases which deal with 
mutual or coOperative companies or 
associations. 

In People ex rel. Knowlton v. 
Orange County’ Farmers’ & Mer- 
chants’ Asso. 56 Cal App 205, PUR 
1922D 443, 204 Pac 873, the associa- 
tion was organized to establish a farm- 
ers,’ fruit growers,’ merchants’ and 
42 PUR(NS) 





WYOMING SUPREME COURT 


business men’s improvement, informa- 
tion and publicity bureau and system 
for the benefit and mutual improve- 
ment of the members of the associa- 
tion, and to facilitate the exchange of 
information, advices and ideas, as to 
crops, weather, financial, and other 
matters among its members. No fees 
were to be paid except amounts suffi- 
cient to pay the expense of operation. 
The association constructed a tele- 
phone line, and received authority 
from the board of commissioners of 
the county to erect poles and wires 
along the roads of the county. The 
statute defined a telephone corporation 
as one which operated a telephone sys- 
tem for compensation. It was held 
that the association was not a public 
utility, and could not be required to ap- 
ply for a certificate of necessity. The 
court approved the holding of the 
Public Utility Commission which had 
held that the association was not un- 
der its control. The court likened the 
association to a department store 
which constructs a telephone system to 
connect with its various departments. 

In State v. Southern Elkhorn 
Teleph. Co. 106 Neb 342, PUR1921E 
33, 183 NW 562, it appears that ten 
farmers constructed a rural telephone 
line, adopting the name of Southern 
Elkhorn Telephone Company, though 
not incorporated. Each of the farmers 
contributed his proper proportion of 
the expense of constructing the lines, 
keeping the lines in repair and paying 
the expense thereof by assessments 
against the individual members. The 
Nebraska Telephone Company at 
Norfolk furnished switching service 
for them and arranged to connect them 
with the Norfolk subscribers and with 

long-distance lines. The agreement 
42 PUR(NS) 


among them in connection with con. 
structing the lines did not provide fo 
taking in any new members. Or 
Doxstader wanted to connect with the 
lines but was refused permission to dp 
so. The state brought an action t 
compel this permission. The cour 
held that the association was not; 
public utility and was not compelled to 
give the permission to connect with it 
lines. The statute defined telephon 
and telegraph companies as those en. 
gaged in the transmission of messages 
for hire. A like conclusion under ; 
similar statute was reached in State ex 
rel. Buffum Teleph. Co. v. Public 
Service Commission, 272 Mo 627. 
PURI918C 158, 199 SW 962, LRA 
1918C 820, in connection with a mt. 
tual telephone association consisting 
of a large number of members, who 
individually owned the lines and boxe: 


on their own property, the association 
as such owning but a small amount of 
the lines connecting the various indi- 
viduals. 


In State P. U. C. ex rel. Macon 
County Teleph. Co. v. Bethany Mut. 
Teleph. Asso. (1915) 270 Ill 183, 
PURI916A 997, 110 NE 334, Ann 
Cas 1917B 495, it was held that a 
telephone association, organized pure- 
ly for the purpose of serving its mem- 
bers, is not subject to the control of 
the state Utilities Commission. The 
holding in that case was followed in 
State P. U. C. v. Okaw Valley Mut. 
Teleph. Asso. 282 Il] 336, PUR1918C 
583, 118 NE 760, in which it appears 
that the association consisted of about 
forty persons. At least most of these 
cases are distinguishable. Some of 
them, especially those from Illinois, 
are rather sweeping in their scope, and 
may be said to be borderline cases. 
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We hardly think that that court meant 
to announce doctrines contrary to 
those announced in the cases hereafter 
mentioned. At least we do not think 
them controlling herein. 

Counsel for plaintiff have misunder- 
stood Alabama Power Co. v. Cullman 
County Electric Membership Corp. 
(1937) 234 Ala 396, 19 PUR(NS) 
464, 174 So 866, and Carolina Power 
& Light Co. v. Johnston County Elec- 
tric Membership Corp. (1937) 211 
NC 717, 20 PUR(NS) 208, 192 SE 
105. It was held in these cases that 
a rural electric company does not need 
acertificate of necessity from the Pub- 
lic Service Commission. But that 
holding was based on specific provi- 
sions of a statute. The latter case 
does not determine whether the rural 
electric company is or is not a public 
utility, while in the former of these 
cases, it is expressly recognized that it 
is. Section 18 of Chap. 442 of the 
Session Laws of Virginia of 1936 
provides that such rural electric com- 
pany is subject to the Public Utility 
Commission “in the same manner and 
to the same extent as are other similar 
B utilities under the laws of the state of 
Virginia.” By § 18, Chap. 175, Laws 
of 1935, the Indiana Public Service 
Commission was given the same power 
to fix rates of a rural electric company 
in the same manner as of other public 
utilities. In Maine, too, such corpora- 
tion was by Chap. 230, Laws of 1931, 
put under the control of the Public 
Utility Commission of that state. 
While it may, perhaps, be argued that 
in view of the special provisions sub- 
jecting rural electric companies to the 
control of the Public Service Commis- 
sion, indicates that in the absence of 
such special provision, it would not be 
[11] 
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deemed to be thus subject, the legisla- 
tion also indicates that the legislatures 
of these states deemed it proper that 
such companies should be considered 
public utilities. Chapter 115, Laws of 
North Dakota of 1937; Chap. 100, 
Laws of New Mexico of 1937; Chap. 
172, Laws of Montana of 1939; No. 
389 (page 1969) of the laws of Penn- 
sylvania of 1937, 14 PS Pa § 251 et 
seq.; Chap. 46, Laws of Oklahoma of 
1939, 18 Okla St Ann §§ 437, 437.1 et 
seq. ; directly or indirectly provide that 
rural electric companies shall not be 
subjected to the control of the Public 
Service Commission of the state. 
While these legislatures thought that 
such companies ought not to be thus 
subjected, they evidently also thought 
that in the absence of such special pro- 
vision they would have, or at least 
might have, come under such control— 
in other words, would or might have 
been held to be public utilities. Thus 
we find numerous legislatures occupied 
with the thought that such companies 
were or at least might not inappro- 
priately be considered, as public utili- 
ties. 

The Public Service Commissions 
(using that term herein indiscriminate- 
ly for a Commission which in the re- 
spective states has power over public 
utilities) which have passed on the 
question before us have not been unan- 
imous in their holdings. The Com- 
mission in Oklahoma held a rural elec- 
tric company, such as the plaintiff here- 
in, not to be a public utility under the 
Oklahoma statutes which, as may be 
seen from the opinion, are different 
from ours. Southwestern States 
Teleph. Co. v. Oklahoma Inter-Coun- 
ty Electric Cooperative (1938) 27 
PUR(NS) 321. The Public Service 
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Commission of New Jersey during this 
year has held the contrary under a stat- 
ute which defines a public utility as one 
which renders service to the public. 
The Public Service Commission of 
West Virginia, too, held likewise in 
1938. Re Harrison Rural Electrifica- 
tion Asso. (1938) 24 PUR(NS) 7. 
It called attention to the fact that ru- 
ral electric companies receive public 
loans, indicating that the benefit 
thereof should not be confined to a lim- 
ited number. The supreme court of 
Utah in Garkane Power Co. v. Public 
Service Commission, supra, answered 
this argument by saying that if such 
contention were true “we must also 
class as public utilities, bound to serve 
the public, all the many hundreds or 
thousands of business organizations 
which have borrowed from the Feder- 
al government through R. F. C., P. C. 
C., etc.” [98 Utah 466, 33 PUR 
(NS) at p. 134.] The thrust would 
have been well directed, except for the 
fact, overlooked by the court, and not 
mentioned by the Public Service Com- 
mission of West Virginia, that the act 
providing for loans to rural electric 
companies, 7 USCA § 904, provides 
that “‘no loan for the construction, op- 
eration, or enlargement of any gener- 
ating plant shall be made unless the 
consent of the state authority having 
jurisdiction in the premises is first ob- 
tained.” Loans to private corporations 
are not, at least generally, supervised 
by any state authority, so that Congress 
probably had in mind that such com- 
panies would or should be considered 
public and not private corporations. 
[3] We find, accordingly, that 
service commissions, as well as legisla- 
tures, have not perceived anything ex- 
traordinary in the fact that associa- 
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tions like plaintiff should be deemed 
to have devoted their property to pub- 
lic use, and while that is not, of course, 
controlling on courts, such widespread 
public opinion would at least cause us 
to hesitate to announce a contrary rule 
under statutes such as we have, and in 
holding the provisions thereof to be so 
unreasonable as to require us to ignore 
them. And considering the subject as 
a whole, and examining the authorities 
bearing thereon, we find ample sup- 
port for the position taken by our legis- 
lature. 

[4-7] In order that an owner of 
an electric plant may be said to bea 
public utility, his or its property must 
be devoted to public use. Stoehr vy. 
Natatorium Co. 34 Idaho 217, PUR 
1922A 626, 200 Pac 132; Story v. 
Richardson (1921) 186 Cal 162, 198 
Pac 1057, 18 ALR 750; 51 C} 4% 
And it has been held that such dedica- 
tion will not be presumed without 
evidence of unequivocal intention. 
Stoehr v. Natatorium Co. supra; 
Southern Ohio Power Co. v. Public 
Utilities Commission (1924) 110 
Ohio St 246, 143 NE 700, 34 ALR 
171; Allen v. Railroad Commission, 
179 Cal 68, PUR1919A 398, 175 Pac 
466, 8 ALR 249. Still that intention 
may be shown by the circumstances in 
acase. The facts govern. It does not, 
as will appear later, solely depend upon 
the wishes and the declarations of the 
owner. This much, doubtless, is true, 
that an owner of such a plant must at 
least have undertaken to actually en- 
gage in business and supply at least 
some of his commodity to some of the 
public. That has been done in this 
case. Supplying electricity has long 
been, and now is universally recognized 
as a service in which the public may 
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be interested, and which, accordingly, 
may be impressed with a public char- 
acter, in the absence of countervailing 
reasons. Wyman on Public Service 
Corporations, § 243. It has been held 
that the “mere purchase, transmission, 
and sale of electric energy, a commer- 
cial product, without more, contains 
no implication of public service.”’ State 
ex rel. Buchanan County Power Trans- 
mission Co. v. Baker, 320 Mo 1146, 
PUR1929A 106, 113, 9 SW(2d) 
589, 592; Southern Ohio Power Co. 
v. Public Utilities Commission, supra. 
That may be conceded, still it would 
seem that the character of service may 
be taken into consideration when addi- 
tional facts exist. The sale and fur- 
nishing of lumber, for instance, stands 
on a different footing from the sale 
and furnishing of electricity under cer- 
tain conditions. We may infer a pub- 
lic service in the one case when we 
would not in the other. See 51 CJ 5. 
It has been held that the number of 
customers is not a criterion. Dairy- 
men’s Co-op. Sales Asso. v. Public 
Service Commission (1935) 318 Pa 
381, 177 Atl 770, 98 ALR 218. Still 
we are led to suspect that limited serv- 
ice has had much to do with decisions 
in certain cases. It seems to be one of 
the natural criteria in determining the 
question whether or not we are dealing 
with a public utility, if we are dealing 
with the service of a commodity in 
which the public has generally been 
held to have an interest. And that was 
directly stated in Pennsylvania Chau- 
tauqua v. Public Service Commission, 
105 Pa Super Ct 160, PUR1932D 
145, 148, 160 Atl 225, 227, where the 
court stated: “In our view, the char- 
acter and extent of the water service 
rendered make it public.” Similar in 


effect are Industrial Gas Co. v. Pub- 
lic Utilities Commission (1939) 135 
Ohio St 408, 29 PUR(NS) 89, 21 
NE(2d) 166; Clarksburg Light & 
Heat Co. v. Public Service Commis- 
sion, 84 W Va 638, PUR1920A 639, 
100 SE 551; Davis v. People ex rel. 
Public Utilities Commission, 79 Colo 
642, PUR1926E 635, 247 Pac 801. 
These cases will presently be special- 
ly considered. See also 89 U. of Pa 
L. R. 1108. It has been said: “A 
true criterion by which to judge of the 
character of the use of any plant or 
system alleged to be a public utility is 
whether or not the public may enjoy it 
of right or by permission only.” Junc- 
tion Water Co. v. Riddle, 108 NJ Eq 
523, 526, PUR1932B 302, 155 Atl 
887, 889; Farmers’ Market Co. v. 
Philadelphia & R. T. R. Co. (1891) 
142 Pa 580, 21 Atl 902, 989. While 
that feature frequently comes into 
prominence, it is, perhaps, not quite 
correct to call it a “criterion.” It is, 
rather, ordinarily, an incidence, a nec- 
essary result, an essential feature, of 
the dedication to public use. To state 
that property has been devoted to pub- 
lic use is to state also that the public 
generally, in so far as it is feasible, has 
the right to enjoy service therefrom. 
It may be as difficult to determine the 
one fact as the other. In such case we 
cannot determine the right to demand 
such service by the fact that the plant 
is a public utility, and the fact that it is 
a public utility by the fact that the right 
to demand the service exists. That 
would be simply reasoning in a circle. 
The fact of dedication to the public, as 
well as the right to demand service on 
the part of the public generally, may be 
shown by explicit profession, or indi- 
rectly by indiscriminate service or so- 
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licitation, by the exercise of the right 
of eminent domain, by the voluntary 
submission to regulation and by per- 
haps other facts, although some of 
these facts may not be controlling. 
See 51 CJ pp. 5, 6. When the exist- 
ence of a public utility is denied or 
contested, that phase of the question 
which relates to the right of the gen- 
eral public to demand service is ordi- 
narily, or at least frequently, in the 
forefront, by reason of the fact that 
we generally meet with contracts en- 
tered into by the owner with consum- 
ers, or with provisions made for limit- 
ed membership, as in the case at bar. 
So the question in such cases naturally 
is as to whether or not notwithstand- 
ing that, any one else has an equal right 
to the services of the owner. The 


facts in the case may be such, as in the 
cases already cited, that a court hesi- 


tates to hold that the owner should 
be held to be a public utility. And 
counsel for plaintiff have emphasized 
the contractual limitation. They rely 
upon 51 CJ 5, which states that the 
test as to whether an owner is a public 
utility or not is “whether or not such 
person holds himself out, expressly or 
impliedly, as engaged in the business 
of supplying his product or service to 
the public as a class or to any limited 
portion of it, as contradistinguished 
from holding himself out as serving 
or ready to serve only particular indi- 
viduals.” See also 13 CJS Carriers, 
§ 3, pp. 26-28; 9 Am Jur 431. Of 
course, if the service is rendered pur- 
suant to contract or limited member- 
ship, it is difficult to hold that one has 
expressly held himself out as ready to 
serve the public generally. But the 
text does not require an express hold- 
ing out. It may be done impliedly, as 
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by wide solicitation and other factors, 
Keystone Warehousing Co. v. Public 
Service Commission (1932) 105 Pa 
Super Ct 267, 161 Atl 891; Bingaman 
v. Public Service Commission (1932) 
105 Pa Super Ct 272, 161 Atl 892; 
Erb v. Public Service Commission 
(1928) 93 Pa Super Ct 421. This 
counsel have overlooked. If by enter- 
ing into contracts, or limiting service 
to members, the owner may in all cases 
escape the burdens attending a public 
utility, the plaintiff herein cannot be 
said to be such utility. If that is true, 
then, of course, plaintiff, though it 
should absorb all other like organiza- 
tions in the state, and obtain a large 
membership in all rural sections there- 
in, could not even then be called a pub- 
lic utility, and we are unable to see how 
it would make any difference if it 
should make most of the consumers of 
electricity in our towns and cities its 
members. The authorities do not, we 
think, call for any such result. 


In United States v. Ohio Oil Co. 
(1914) 234 US 548, 561, 58 L ed 
1459, 34 S Ct 956, 958, the owner 
of a pipe line carried everybody’s oil, 
who offered it, but only when offered 
for sale to the owner of the pipe line. 
In other words, the oil owned by the 
public was carried by the owner of the 
pipe line under what may be designated 
a contract. It was held to be a com- 
mon carrier, the court holding that 
Congress has power to “require those 
who are common carriers in substance 
to become so in form.” 


In Davis v. People ex rel. Public 
Utilities Commission, 79 Colo 642, 
PUR1926E 635, 637, 247 Pac 801, 
802, it appears that Davis hauled 
freight by truck for over 90 per cent 
of shippers in his territory. He had 
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organized most of the shippers into an 
association, which, however, was in 
fact a sham organization. Davis 
hauled goods under a contract with this 
organization. He was held to be a 
common carrier, the court stating in 
part: “In determining whether a busi- 
ness is that of a common carrier, ‘the 
important thing is what it does, not 
what its charter says.’ Terminal Taxi- 
cab Co. v. Kutz, 241 US 252, 60 L ed 
984, PUR1916D 972, 36 S Ct 583, 
Ann Cas 1916D 765. A service may 
effect ‘so considerable a fraction of 
the public that it is public in the same 
sense in which any other may be 
called so. The public does not 


mean everybody all the time.’ Id. 
Had defendant made all save one of 
the shippers of freight in that territory, 
or all purchasers of postage at any 
post office therein, members of the as- 


sociation, and claimed that such limita- 
tion converted an otherwise public into 
a private carrier, the contention would 
be so absurd as to be instantly rejected. 
But the reasons for that rejection 
would be the identical reasons which 
demand rejection of defendant’s con- 
tention, in the instant case: (a) The 
proportion of the public served is so 
large as to be the public; (b) the lim- 
itation is a mere device to hoodwink 
the law.” 

In Terminal Taxicab Co. v. Kutz, 
241 US 252, 60 L ed 984, PUR1916D 
972, 36 S Ct 583, Ann Cas 1916D 765, 
a taxicab company, forbidden by its 
charter to engage in public service, 
hauled, under contract with a railway 
station company and some hotels, per- 
sons going from and to the station and 
guests from and to the hotels, the con- 
tract giving the taxicab company the 
exclusive right to solicit the public at 
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these places for the purpose of trans- 
portation. The company was held to 
be a common carrier. 

In Dairymen’s Co-op. Sales Asso. v. 
Public Service Commission (1935) 
318 Pa 381, 177 Atl 770, 773, 98 ALR 
218, already cited, the court, while 
holding that the carrier involved in 
that case was not a common carrier, 
stated: “The status of one as a com- 
mon carrier is not changed by an oc- 
casional refusal to perform services for 
which he is equipped or by the fact 
that he does not advertise, and the fact 
that one makes written contracts with 
his patrons is not controlling in deter- 
mining that question. Erb v. Public 
Service Commission (1928) 93 Pa 
Super Ct. 421; Bingaman v. Public 
Service Commission (1928) 105 Pa 
Super Ct 272, 161 Atl 892. ‘What 
constitutes a common carrier is a ques- 
tion of law but whether one charged 
with being a common carrier has by 
his method of operation brought him- 
self within that definition is a question 
of fact to be determined from the evi- 
dence in each case as it arises.’ : 
Mere schemes or devices to avoid the 
duties and responsibilities of a com- 
mon carrier are impotent for the pur- 
pose intended when the true character 
of such acts is established.” In Erb v. 
Public Service Commission, supra, 
Bingaman v. Public Service Commis- 
sion, supra, and Keystone Warehous- 
ing Co. v. Public Service Commission 
(1932) 105 Pa Super Ct 267, 161 
Atl 891, the court took into considera- 
tion the fact that the services per- 
formed by the carrier were not inci- 
dental to any other business, but con- 
stituted his sole business. Entering 
into private contracts was held not to 
be controlling. And the court in 
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Goldsworthy v. Public Service Com- 
mission (1922) 141 Md 674, PUR 
1923C 626, 119 Atl 693, pointed out 
that if entering into contracts with 
customers would control the determi- 
nation whether an owner is a public 
utility or not, that would be an easy 
way of evading the law. In Cushing 
v. White (1918) 101 Wash 172, 172 
Pac 229, 232, LRA1918F 463, the 
court stated that whether an owner is 
a public utility or not “must be deter- 
mined by the character of the business 
actually carried on and not by 
any secret intention or mental reserva- 
tion it may entertain or assert when 
charged with the duties and obligations 
which the law imposes.” See also 9 
Am Jur 437; note, 18 ALR 1320, 
1321. While some of the authorities 


here cited deal with common carriers, 
the rules there announced are equally 


applicable in a case like that at bar. In 
Pennsylvania Chautauqua v. Public 
Service Commission, 105 Pa Super Ct 
160, PUR1932D 145, 148, 160 Atl 
225, the plaintiff, incorporated as a 
mutual company for only educational 
purposes, acquired about 30 acres of 
land, which was divided into lots and 
sold to stockholders, and water was 
furnished them under contract which 
contained certain covenants. But some 
of the water was also furnished to non- 
stockholders, and there were in all 
about 152 consumers. It was held that 
the plaintiff was a public utility, the 
court stating, as already shown, that 
“in our view, the character and extent 
of the water service rendered make it 
public.” In Valcour v. Morrisville 
(1938) 110 Vt 93, 27 PUR(NS) 34, 
39, 2 A(2d) 312, 315, it was held that 
as long as a village furnishing electrici- 
ty to a rural community “serves and 
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monopolizes this territory it should not 
be permitted to discriminate between 
those desiring such service.” In Con- 
solidation Coal Co. v. Martin (1940) 
113 F(2d) 813, 817, the court stated: 
“Acceptance of substantially all re- 
quests for service [of electricity] con- 
stituted an election to engage in such 
business. The company has in prac- 
tical effect devoted its property in part 
to a public function.” (Italics are 
ours.) In Wingrove v. Public Serv- 
ice Commission (1914) 74 W Va 190, 
81 SE 734, 735, LRA1918A 210, a 
company owning an electric light plant, 
which was primarily erected for its 
own use, wndertook, nevertheless, 
though not authorized by its charter, 
to furnish light to the people of the 
community, freely doing so, upon ap- 
plication, except in three instances. It 
was held: ‘Acceptance of practically 
all applications for service, made by 
citizens of the town, is a sufficient elec- 
tion to engage in the business and man- 
ifestation thereof, without advertise- 
ment of the fact or solicitation of cus- 
tomers.” 

The same court in Clarksburg Light 
& Heat Co. v. Public Service Commis- 
sion (1919) 84 W Va 638, PUR 
1920A 639, 646, 100 SE 551, 554, 
stated in part as follows: “The fact 
that the conduct of any particular en- 
terprise may have in the remote or even 
recent past been considered as entirely 
the subject of private contract, while 
persuasive of the private character 
of the business, is not at all conclusive. 
Of course it is very well recognized 
that in order to make any particular 
business subject to the police power it 
must be affected with a public interest. 
Not only must the service offered be 
available to anyone who applies for 
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it, but anyone who desires it must have 
the right to demand it upon complying 
with proper regulations, and the pay- 
ment of proper charges therefor. It 
must be such a business as the public 
authorities have a right to subject to 
the regulatory power of the state for 
the benefit of its inhabitants, and the 
question in this case is: Is the peti- 
tioner’s business such a one? When 
does any particular enterprise or line 
of business fall within the regulatory 
power of public authority? From 
what we have said it is apparent that 
no rule can be laid down which can be 
followed blindly or arbitrarily over any 
period of time. The ever-changing 
conditions of modern business, and the 
constantly varying relations of the pub- 
lic to such business, make necessary the 
extension of this power in the interest 
of the public to such businesses as may 
by their conduct decidedly influence 
for weal or for woe the general welfare 
of the community. And it may be 
said that whenever the relation of any 
business or enterprise to the public, or 
to any substantial part of a communi- 
ty, becomes so close as to make the 
welfare of the public, or any substan- 
tial part of it, depend upon the proper 
conduct of such business, then it be- 
comes a subject upon which the regu- 
latory power of the state may be exer- 
cised for the benefit of the whole, and 
the determination by the legislature 
that a particular business belongs to 
such class will not be set aside where 
there is a substantial foundation for 
— 


This case was cited and relied upon 
to a considerable extent in State ex rel. 
Bricker v. Industrial Gas Co. (1937) 
38 Ohio App 101, 110, 113, 16 NE 
(2d) 218, 222, which, though in many 


respects different from the case at bar, 
has some features which are similar. 
The Industrial Gas Company never 
furnished gas to the public indiscrimi- 
nately, but under contracts, and the 
main question arising in the case was 
as to whether or not indiscriminate 
service was essential, in order to make 
it a public utility. The court conceded 
that if this was essential, it could not 
be so classified. The court, however, 
held: “We do not conceive the test 
to be so narrow. If ‘public 
use’ be given the restricted meaning 
contended for by defendant company, 
it is conceivable that utilities could 
serve great numbers of consumers of 
their product directly, if confined to a 
class, and escape any obligation as a 
public utility and prevent any regula- 
tion by the state.” 

Industrial Gas Co. v. Public Utilities 
Commission (1939) 135 Ohio St 408, 
29 PUR(NS) 89, 92, 93, 21 NE(2d) 
166, 168, involved every vital question 
involved in the case at bar. It appears 
therein that plaintiff company was op- 
erating about 50 miles of pipe lines, 
was serving nineteen industrial con- 
sumers and twelve private consumers, 
all under written contract which stip- 
ulated the price to be paid for gas; 
the plaintiff company never held itself 
out as ready to serve the public gener- 
ally, and had refused to serve certain 
applicants. The company made an ap- 
plication to be permitted to withdraw 
from the field of serving private con- 
sumers, and amended its certificate of 
incorporation to that end. It contend- 
ed that it was not a public utility. The 
court, holding that it was, stated in part 
as follows: “It is what the corpora- 
tion is doing rather than the purpose 
clause that determines whether the 
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business has the element of public util- 
ity. . . . The appellant with its 50 
miles of pipe lines running through 
four counties supplying nineteen in- 
dustrial plants with natural gas was 
rendering a service to a substantial part 
of the state that would ordinarily be 
serviced by public utilities under reg- 
ulatory restrictions. It may well be 
urged that a corporation, calculated to 
compete with public utilities and take 
away business from them, should be 
under like regulatory restriction if ef- 
fective governmental supervision is to 
be maintained. Actual or potential 
competition with other corporations 
whose business is clothed with a public 
interest is a factor to be considered; 
otherwise corporations could be organ- 
ized to operate like appellant and in 
competition with bona fide utilities un- 
til the whole state would be honey- 
combed with them and public regula- 
tion would become a sham and delu- 
sion. What appellant seeks to do is 
to pick out certain industrial consum- 
ers in select territory and serve them 
under special contracts to the exclu- 
sion of all others except such private or 
domestic consumers as may suit its 
convenience and advantage. There 
were other industrial consumers with 
whom the appellant refused or failed 
to agree and so did not serve them. If 
such consumers were served at all, it 
must necessarily be by a competitor. 
If a business so carried on may escape 
public regulation then there would 
seem to be no valid reason why appel- 
lant may not extend the service to 
double, triple or many times the num- 
ber now served without being amena- 
ble to regulative measures. . . . It 
is not a controlling factor that the cor- 
poration supplying service does not 
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hold itself out to serve the public gen- 
erally. It has been held that a business 
may be so far affected with a public 
interest that it is subject to regulation 
as to rates and charges even though the 
public does not have the right to de- 
mand and receive service. . . Re 
gardless of the right of the public to 
demand and receive service in a par- 
ticular instance, the question whether 
a business enterprise constitutes a pub- 
lic utility is determined by the nature 
of its operations. Each case must 
stand upon the facts peculiar to it. A 
corporation that serves such a substan- 
tial part of the public as to make its 
rates, charges, and methods of opera- 
tions a matter of public concern, wel- 
fare, and interest subjects itself to reg- 
ulation by the duly constituted govern- 
mental authority. Nor should 
the curtailment of its incidental corpo- 
rate functions made with the purpose 
of avoiding public regulatory processes 
be determinative of the true character 
of its business. Thus, changing the 
purpose clause of its charter, refrain- 
ing from use of the right of eminent 
doinain, avoiding a holding out to serve 
the public generally and selling only to 
select consumers by private contract 
could be employed as subterfuges by 
many public utility companies. If the 
business is still affected with a public 
interest, it remains a public utility. It 
is the conclusion of this court that ap- 
pellant dedicated itself to public utility 
service in behalf of a substantial part 
of the public and within a substantial 
area so as to make its business a mat- 
ter of public concern, welfare, and in- 
terest ; consequently it is a public util- 
ity and subject to regulation by the 
Public Utilities Commission.” 


[8-13] 


These cases, we think, 
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clearly establish the law to be that 
merely because an owner enters into 
contracts in connection with his serv- 
ice, and in some instances refuses serv- 
ice, is not a controlling factor. If that 
is correct that must be true also in 
connection with an owner with limited 
membership, as in the case at bar, since 
such limited membership is but anoth- 
er form of an attempted limitation by 
contract. And turning to the facts in 
the case at bar, all the prominent fac- 
tors, announced by the foregoing au- 
thorities as indicative of a public utili- 
ty, are present: (1) Plaintiff deals in 
a commodity in which the public as a 
whole is generally interested. (2) It 
is actually engaged in business and is 
supplying its commodity to some of 
the public. (3) It serves a substantial 
portion of the public, within the mean- 
ing of the cases cited. It operates in 


the southeastern portion of Laramie 
county in this state and in the adjacent 
territory in Nebraska and Colorado. 
It has a membership in 180 in Laramie 


county. Counting 4 members to a 
family, it serves a population of proba- 
bly approximately 700 people in that 
county. And if we may assume that 
it serves an equal population in Ne- 
braska and Colorado, it probably serves 
a population of approximately 2,000 
people. (4) While the evidence is not 
as clear as could be wished, the cir- 
cumstances indicate that it has a 
monopoly in the rural portion of the 
territory in which it operates, which 
is a factor to be taken into considera- 
tion, as held in Valcour v. Morrisville, 
supra. (5) It solicited practically ev- 
eryone in that territory, and has re- 
jected but three applications in Lara- 
mie county, so that it may well be said, 
within the meaning of the cases here- 
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tofore cited, that it has accepted sub- 
stantially all requests for service of its 
commodity. (6) It is in direct contact 
with at least the municipal electric 
light plant at the town of Pine Bluffs 
which supplies electricity to the people 
of that town. It has it in its power, if 
it can furnish electricity sufficiently 
cheaply, to destroy that plant. Con- 
tact with a public utility and ability to 
compete with it ought not to be ig- 
nored, in determining the question be- 
fore us. Industrial Gas Co. v. Public 
Utilities Commission, supra, and see 
Ashley Tri-County Mut. Teleph. Co. 
v. New Ashley Teleph. Co. (1915) 92 
Ohio St 336, PURI1916B 401, 110 
NE 959; see also 89 U. of Pa. L.R. 
1107, 1108. Counsel for plaintiff ar- 
gue that we should not declare plain- 
tiff to be a public utility, until greater 
competition and a more extensive in- 
vasion of another’s field has been 
shown. But we recall the ancient 
adage that “an ounce of prevention is 
better than a pound of cure.” Some 
competition and some invasion on the 
part of plaintiff has already been 
shown, since it now serves five cus- 
tomers which were formerly served 
by the public utility at Pine Bluffs, 
and two of the parties in whose be- 
half this action is brought, as being 
situated similarly as plaintiff, have al- 
ready bodily taken over the plant and 
facilities of corporations which ad- 
mittedly are or were public utilities. 
Other signs, indicative of a public util- 
ity, are not wanting. (7) The plain- 
tiff has the power of eminent domain 
under the laws of this state. Section 
38-401, Rev Stats 1931. And while 
that is not determinative of its status 
as a public utility, it is a factor which 
may be taken into consideration. State 
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ex rel. Buchanan County Transmis- 
sion Co. v. Baker (1928) 320 Mo 
1146, 1151, PUR1929A 106, 9 SW 
(2d) 589. It has not, so far as the 
record shows, exercised that power. 
(8) But its poles for electric wires are 
strung along county and state high- 
ways. And while that fact, too, can- 
not be considered as determinative of 
its status (State P. U. C. ex rel. Ma- 
con County Teleph. Co. v. Bethany 
Mut. Teleph. Asso. [1915] 270 Il 
183, PUR1916A 997, 110 NE 334, 
Ann Cas 1917B 495), nevertheless, as 
pointed out by the Public Utility Com- 
mission of New Jersey (38 PUR 
(NS) 48, 53) it “involves the acquire- 
ment of special privileges in these 
highways and places. There is a pub- 
lic interest in the grant and acquire- 
ment of such public privileges,” and 
may, therefore, be taken into consider- 
ation, in connection with other facts. 
Moreover, it is clear that the plaintiff, 
if necessary, will exercise the right of 
eminent domain, for it is given power 
in its certificate of incorporation to 
“do and perform any and all 
things, and to have and exercise any 
and all powers as may be necessary or 
convenient to accomplish” any and all 


of its purposes. (9) Furthermore, 
§ 7 of its bylaws provides that the 
board of directors shall cause to be 
established a complete accounting sys. 
tem, which, “among other things, sub- 
ject to applicable laws and rules and 
regulations of any regulatory body, 
shall conform to the system designated 
by the Rural Electrification Adminis- 
tration.”” The only law to which such 
accounting system could be subject 
would be that provided on behalf of 
the Public Service Commission of this 
state in § 94-144, Rev. Stats. 1931, 
So that it would seem that the plain- 
tiff itself has recognized the fact that 
it is subject to that Commission. 

We think we must hold, under our 
statutes and under the authorities 
heretofore cited, that the plaintiff isa 
public utility, and that is true with 
associations similarly situated. The 
judgment of the trial court is accord- 
ingly reversed with directions to enter 
judgment in favor of the defendants 
as prayed in the answer. 

Reversed, with directions. 


Riner, C.J., and Kimball, J., con- 


cur. 
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Pennsylvania Publications, Incorporated 


Bell ‘Telephone Company of Pennsylvania 


[Complaint Docket No. 13386.] 


Service, § 134 — Grounds for denial — Telephones used to aid gambling. 
A telephone company is justified in refusing to continue telephone and tele 
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typewriter service to a subscriber publishing a “scratch sheet” almost ex- 
ciusively composed of informative matters relating to horse racing and 
containing a reference to free phone service of the publisher, which phone 
service, over a large number of centralized lines, gives to purchasers of 
the sheet further horse-racing information habitually used by bookmakers 
in the illegal business of bookmaking. 


(Morcat, Commissioner, dissents; THORNE, Commissioner, dissents in separate opinion.) 


[January 12, 1942. Rehearing denied January 26, 1942.] 


OMPLAINT against telephone company alleging proposed 
discontinuance of telephone and teletypewriter service; 
dismissed. 


By the Commission: On or about 
July 24, 1940, Pennsylvania Publica- 
tions, Inc. filed a complaint against 
the Bell Telephone Company of Penn- 
sylvania, alleging in substance that re- 
spondent proposed to discontinue tele- 
phone and teletypewriter service to 
complainant in violation of the provi- 
sions of the Public Utility Law. 
Complainant specifically charged, in- 
ter alia, that on July 12, 1940, it re- 
ceived written notification from re- 
spondent that its telephone and tele- 
typewriter service would be discontin- 
ued on July 22, 1940. The proposed 
discontinuance was based upon the 
fact that complainant was engaged in 
the publication of a “scratch sheet” 
and that the Commission in its order 
issued July 8, 1940, in the case of 
Plotnick v. Bell Teleph. Co. C. 13346, 
35 PUR(NS) 87, had held that de- 
nial of service to subscribers engaged 
in such business was proper. Answer 
was duly filed by respondent, admit- 
ting the proposed discontinuance of 
service to complainant for the reasons 
stated, and for the further reason “that 
it feared that if it did not discontinue 
its service to complainant, it would be 
charged with aiding and abetting the 
commission of the crimes of bookmak- 


ing and pool-selling and other offenses 
contrary to the laws of Pennsylvania 
and of the United States.” 

Subsequent to the receipt of notice 
of the proposed discontinuance of 
service, complainant applied to the 
court of common pleas No. 1, Phila- 
delphia county, to enjoin respondent 
from taking that action until such 
time as the Commission could pass up- 
on the issues involved. An injunction 
to that effect was granted on July 31, 
1940, and on the same day we ordered 
respondent to continue to render tel- 
ephone and teletypewriter service to 
complainant until final disposition of 
the instant complaint. 

Hearings were originally scheduled 
for September 11, 12, and 13, 1940, 
but at the request of counsel for com- 
plainant were continued until after 
disposition by the superior court of 
an appeal taken in the Plotnick Case 
above referred to. After the Com- 
mission’s decision had been affirmed 
in Plotnick v. Public Utility Com- 
mission (1941) 143 Pa Super Ct 550, 
39 PUR(NS) 423, 18A(2d) 542, 
hearings on the instant complaint were 
duly held and a voluminous record 
consisting of almost 800 pages of tes- 
timony and numerous exhibits has been 
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completed. Based upon this record 
the following are found to be the 
facts: 

The offices of. the Pennsylvania 
Publications, Inc. are located at 34 
South 17th street, Philadelphia, and 
there are installed on these premises 
40 individual telephone trunk lines 
proceeding from respondent’s central 
exchange, each of which terminate at 
each of five “order turrets’? mounted 
on tables. At each “order turret’ 
seating space is provided for four tele- 
phone operators. By means of tele- 
phone equipment and switching facili- 
ties associated with the “order tur- 
rets,” each operator can plug into any 
of the 40 lines and answer calls termi- 
nating thereon, and it is thereby pos- 
sible for twenty operators to conduct 
conversations simultaneously over any 
20 of the 40 lines. The telephones 
have a main directory listing in the 
name of “Pennsylvania Publications, 
Inc.” They carry designations of the 
Locust exchange and their numbers 
are in three groups, namely, Locust 
3240 to 3259, inclusive; Locust 3266 
to 3271, inclusive, and Locust 3276 to 
3289, inclusive. Each of these groups 
is so arranged that if the first num- 
ber of any group is called and is busy, 
trunk hunting equipment in respond- 
ent’s central office will automatically 
select an idle trunk line in that par- 
ticular group for the completion of the 
call. A call, originating on a line in 
one group, cannot be completed on a 
line in either of the other two groups. 

In addition to the 40 lines and 5 
“order turrets” above described, com- 
plainant has an individual message 
rate business line with a handset which 
has a main directory listing in the 
name of “The William Armstrong 


Publishing Company, Inc.” and an ad- 
ditional listing -under the name of 
“Pennsylvania Publications.” This 
line carries a Rittenhouse designation 
and its number is 9863. There are 
also on the premises two teletypewrit- 
ers which are connected with respond- 
ent’s general teletypewriter exchange 
service. 

Complainant, a Pennsylvania cor- 
poration owned and controlled by mem- 
bers of the family of William Arm- 
strong, is engaged in publishing and 
distributing a pamphlet commonly 
called a “scratch sheet” bearing the 
caption, “William Armstrong—Jock- 
eys, Scratches, Daily Sports.” This 
pamphlet consists of a single sheet of 
paper 11 inches long by 17 inches 
wide, which is folded vertically down 
the middle so as to make four pages, 
the caption appearing on the first 
page. It is issued twice daily, the first 
edition appearing about 10:30 a. m.,, 
and the second about 11:30 a. Mm. The 
content of the sheet is almost exclu- 
sively composed of informative mat- 
ters relating to horse racing. There 
can be found therein the names of the 
tracks throughout the country where 
races are to be run that day, track and 
weather conditions, post times, the 
name of each horse entered in each 
race, its post position, the position in 
which it finished the last time it ran, 
the names of the horses which have 
been scratched, the stable entries, the 
name and weight of each jockey, the 
probable odds on each horse, the daily 
double, late results, and prices paid by 
mutual machines. The horses are ar- 
ranged and numbered in the order in 
which complainant believes they should 
finish. 

In addition to this data the publica- 
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tion also contains selections of prob- 
able winners for each race made by 
complainant’s handicappers and oth- 
ers, captioned, “Keen Observers’ Se- 
lections,” “William Armstrong’s Con- 
sensus of Opinion of Best Selections,” 
“Leading Handicappers’ Selections at 
Aqueduct,” “Leading Handicappers’ 
Selections at Suffolk Downs,” etc. 
Other selections of probable winners 
for some, but not all, of the races to 
be run that day also appear and are 
headed, ‘“‘William Armstrong’s Best,” 
“Last Minute Special,’ and “Tele- 
phone Special.” In order to obtain 
all of this material, complainant em- 
ploys the services of persons stationed 
at the race tracks throughout the 
country, and the services of persons 
reputed to be experts in the matter of 
handicapping horses. Complainant 
also avails itself of the use of an ex- 
tensive library containing elaborate 
statistical records relative to racing, 
which is maintained by an affiliate in 
New York city. In the upper left- 
hand corner of the inner page of the 
Armstrong Sheet, complainant’s tele- 
phone numbers in Philadelphia and 
Wilmington appear under the caption, 
“Armstrong’s Free Phone Service.” 
The negligible portion of the sheet not 
relating to horse-racing matters is de- 
voted to observations on other sports 
or items of news or general informa- 
tion. 

The pages of complainant’s publi- 
cation, which are the outside ones 
when the sheet is folded, are printed 
in New York city, and the type for the 
inside pages is set up in New York. 
All this material is then shipped to 
complainant’s offices in Philadelphia, 
and the sheet is there put in final form 
for distribution and sale. 
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The average daily sale of plaintiff’s 
“scratch sheet” is approximately 1,500 
copies. It is sold only at newsstands, 
and the price is 25 cents per copy, of 
which 18 cents is returned to com- 
plainant by the newsdealer. 

The “Free Phone Service” offered 
by complainant in its publication is 
provided in Pennsylvania in the fol- 
lowing manner: Any purchaser of 
an Armstrong sheet may call the 
Philadelphia telephone numbers listed 
on the upper left-hand corner of the 
inner page of the sheet, and secure 
results of races already run and other 
racing information. It is for the pur- 
pose of disseminating such informa- 
tion that the teletypewriters and the 40 
lines and 5 “order turrets” connected 
therewith are maintained by complain- 
ant. Information as to race results 
is received by teletypewriters and is 
given to anyone who requests it. In 
furnishing the results of any race the 
number listed at the left of the horse’s 
name on complainant’s sheet is given 
but the name of the horse itself is nev- 
er mentioned. For example, if a per- 
son calls desiring information as to 
the horses which finished first, second, 
and third in the first race at Aqueduct, 
he might be told by complainant’s tele- 
phone operator that they were “one, 
five, and three.” Unless an Arm- 
strong sheet, published that day, is 
consulted, the information given by 
complainant’s telephone operator 
would not disclose to the person mak- 
ing the call the names of winning 
horses. 

Respondent does not keep a day-to- 
day record of complainant’s incoming 
calls but tests of the 20 lines of the 
Locust 3240 group made on July 10 
and 11, 1941, disclosed that on these 
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two days there were 1,718 and 2,095 
occasions, respectively, when incom- 
ing calls could not be completed as all 
20 lines were busy. On numerous 
other occasions difficulty was experi- 
enced in securing an open wire in this 
group to complainant’s offices. The 
20 lines constituting the other two 
groups were not found to be similarly 
busy. Complainant makes no specific 
charge for furnishing this telephone 
service but provides it as an addition- 
al means of promoting the sale of its 
publication. 

While the exact use made of each 
Armstrong sheet that is sold cannot be 
ascertained, the sheet is employed ex- 
tensively by horse race bookmakers, 
i. e., those who receive bets on horses, 
in Philadelphia in the conduct of their 
businesses. From the uncontradicted 
testimony of Captain Craig Ellis, head 
of the vice squad of the Philadelphia 
police, it appeared that for the past 
ten years bookmakers have used Arm- 
strong sheets, and that in the past sev- 
eral years practically every one of the 
numerous raids conducted by the Phil- 
adelphia vice squad on bookmakers 
and bookmaking establishments has 
revealed the use of complainant’s pub- 
lication. It is the practice of small 
bookmakers operating on the street or 
in cigar stores, taprooms, and news- 
stands, to mark down their bets on 
Armstrong sheets and then use the 
Armstrong numbers appearing to the 
left of the name of the horse when he 
phones in those bets to his headquar- 
ters. Some “bookies” are able to obvi- 
ate the necessity of marking the sheets 
by memorizing the Armstrong num- 
bers which they subsequently phone 
in. Large bookmaking establishments 
quartered in private offices have 
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adopted the system of receiving bets 
on horses designated in terms of 
Armstrong numbers and marking 
them down on Armstrong’ scratch 
sheets together with results and prices 
paid. Payoffs by both large and small 
bookmakers are habitually made upon 
the basis of information received over 
the telephone from complainant’s off- 
ces. Both marked and unmarked 
Armstrong sheets have been confiscat- 
ed on numerous occasions by the Phil- 
adelphia vice squad from persons and 
establishments suspected of bookmak- 
ing. The use of Armstrong numbers 
to record bets renders it more difficult 
for the police to apprehend bookmak- 
ers than if the horse’s name is record- 
ed on a betting slip. 

It appears that the bookmaker’s 
practice of using Armstrong sheets 
has been developed largely since the 
use of leased wires for gambling pur- 
poses has been prohibited by state and 
Federal legislation. When such facili- 
ties were available it was customary 
for the bookmakers to post the infor- 
mation secured thereover and the num- 
ber of their bets upon large sheets 
known as “run-down sheets.” With 
the disappearance of the leased wires, 
the use of the “run-down sheets”’ has 
given way to the use of complainant’s 
publication, and the information for- 
merly supplied by the leased wire is 
now obtained from complainant. If 
complainant’s publication and _ tele- 
phone service were not available it 
would be necessary for bookmakers to 
establish new systems of operating 
their businesses at considerable ex- 
pense of time and money. 

Upon the basis of the foregoing 
facts we find and determine that com- 
plainant’s publication is adaptable for 
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use, and is intended for use in the il- 
legal business of bookmaking, and that 
it is in fact employed by bookmakers 
to aid and assist them in the conduct 
of their operations. We further find 
and determine that the telephone and 
teletypewriter service which complain- 
ant desires here from respondent 
would be used in the encouragement 
and furtherance of the bookmaking 
business, and we consequently con- 
clude that it would be improper for us 
to compel respondent to render such 
service. 

The instant case is on all fours with 
Plotnick v. Public Utility Commis- 
sion (1941) 143 Pa Super Ct. 550, 
39 PUR(NS) 423, 18A(2d) 542, 
and the decision in that case controls 
here. In the Plotnick Case complain- 
ant proposed to enter into the busi- 
ness of publishing and distributing a 
“scratch sheet,’ and requested the 


Bell Telephone Company of Pennsyl- 
vania to install two telephones on his 
premises and render service thereover. 
This request was refused, and there- 
after a complaint was filed with the 
Commission. 


The evidence adduced at the hear- 
ing upon that complaint disclosed that 
complainant proposed to publish a 
sheet which would give information 
relative to horse racing throughout 
the country. The character of the pro- 
posed sheet was illustrated by numer- 
ous Armstrong “scratch sheets” intro- 
duced into the record as exhibits. The 
proposed sheet was to be supplemented 
by free telephone service which was to 
be substantially the same as the free 
telephone service described in the in- 
stant case. The head of the vice squad 
of the Philadelphia police, then act- 
ing Captain John T. Murphy, testi- 
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fied that “scratch sheets,’ including 
Armstrong sheets, were being used by 
bookmakers in Philadelphia as an in- 
tegral part of their business, and that 
the use of scratch sheets rendered it 
difficult to apprehend those engaged in 
bookmaking. Upon this evidence of 
record the Commission made, inter 
alia, the following findings: 


“The Pennsylvania legislature in 
1939 enacted the ‘Penal Code’ of 1939 
and provided for the offense of pool- 
selling and bookmaking. Section 607 
of that act, 18 Purdon Statutes § 4607 
provides : 

““ “Whoever engages in pool-selling, 
or bookmaking, or occupies any place 
with books, apparatus, or parapher- 
nalia for the purpose of recording or 
registering bets or wagers, or of sell- 
ing pools, or records or registers bets 
or wages, or sells pools upon the re- 
sult of any political nomination, ap- 
pointment, or election, or being the 
owner or lessee or occupant of any 
premises, knowingly permits the same 
to be used or occupied for any of such 
purposes, or keeps, exhibits, or em- 
ploys therein any device or apparatus 
for the purpose of recording or regis- 
tering such bets or wagers, or the sell- 
ing of such pools, or becomes the cus- 
todian or depository for gain, hire, or 
reward of any money, property, or 
thing of value staked, wagered, or 
pledged, or to be wagered or pledged, 
upon any such result, or receives, reg- 
isters, records, forwards, or purports 
or pretends to forward, to or for any 
race course, any money, thing, or con- 
sideration of value, bet or wager or 
money, thing or consideration, offered 
for the purpose of being bet or wa- 
gered upon the speed or endurance of 
42 PUR(NS) 
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any man or beast, or occupies any 
place with books, papers, apparatus, or 
paraphernalia, for the purpose of re- 
ceiving or pretending to receive, or 
for recording or registering or for for- 
warding, or pretending or attempting 
to forward in any manner, any money, 
thing, or consideration of value, bet 
or wagered, or to be bet or wagered, 
for any other person, or receives or 
offers to receive any money, thing, or 
consideration of value, bet or to be 
bet at any race track, or assists or 
abets in any manner in any of the acts 
forbidden by this section, is guilty of 
a misdemeanor, and upon conviction 
thereof, shall be sentenced to pay a 
fine of not more than $500, or under- 
go imprisonment of not more than 
one year, or both. 1939, June 24, PL 
872, § 607.’ 

“By this provision of the Penal 
Code anyone who assists or abets in 
any manner the promotion of gam- 
bling on horse races, violates the laws 
of this commonwealth. The Commis- 
sion is the instrumentality created by 
the legislature, to act as its agent in 
seeing to it that the public is furnished 
with adequate service at reasonable 
rates. In performing that duty the 
Commission should determine wheth- 
er or not providing telephone service 
to complainant is consistent with the 
laws of this commonwealth. To act 
otherwise would defeat the legislative 
intent as expressed in the Penal Code 


of 1939.” 


“The record in this complaint leaves 
little doubt that the publication and 
distribution of ‘scratch sheets’ is defi- 
nitely identified with ‘bookmaking’ as 
outlawed by the ‘Penal Code’ of this 
commonwealth. That ‘scratch sheets’ 
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are used by bookmakers in connection 
with the registering and recording of 
bets on horse races is clearly estab- 
lished. Thus, the telephone facilities 
of the respondent company when fur- 
nished to complainant would aid, abet, 
and provide the means whereby book- 
makers and gamblers may be fur- 
nished information useful before mak- 
ing bets, and necessary before paying 
off winners. 


“There is no question that if the 
telephone facilities are furnished by 
the respondent to the complainant, 
they will be used, or may be used by 
bookmakers in the furtherance of an 
illegal purpose. To get an intelligent 
idea as to whether or not the two tele- 
phones which complainant proposes to 
install at 311 Ludlow building, Phila- 
delphia, and additional telephones as 
the business develops, may be used in 
the furtherance of an illegal purpose, 
one must not isolate the parts that 
make up the whole of the operation. 
The race track, the horse races, the 
publication and distribution of a 
‘scratch sheet,’ the telephone used for 
obtaining information before making 
bets and before paying off winners, the 
bookie that buys the ‘scratch sheet’ and 
uses it in carrying on his gambling 
business, and the betting that results 
from the publication and distribution 
and telephone information received 
from the complainant, must be looked 
at collectively as a plan and scheme as 
a whole, aiding and abetting the fur- 
therance of gambling on horse races 
in this commonwealth. 


“The Bell Telephone Company of 
Pennsylvania, respondent, must face 
the realties of this situation. The pub- 
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lication and distribution of ‘scratch 
sheets’ and the telephone information 
furnished to buyers of ‘scratch 
sheets,’ by the publisher and distribu- 
tor is definitely and conclusively 
aligned with horse-race gambling in 
this commonwealth. The respondent 
company was justified in concluding 
that from the nature of complainant’s 
business the telephone facilities would 
be used, or might be used in the fur- 
therance of horse-race betting which is 
contrary to law. By reason and by 
law, respondent company was justi- 
fied in its refusal to furnish the com- 
plainant telephone service in connec- 
tion with the operation of complain- 
ant’s business, and the Commission 
will not direct the respondent company 
to provide such telephone service . . .”. 
(35 PUR(NS) 91-93.) 

Upon appeal these findings were 
wholly sustained by the superior court, 
and the duty of a telephone company 
to serve was defined as follows (supra, 
143 Pa Super Ct at p. 554, 39 PUR 
(NS) at p. 425): 

“The duty resting upon the tele- 
phone company, as a public utility and 
a common carrier, to furnish its serv- 
ice and facilities to the public general- 
ly and without discrimination, is lim- 
ited to lawful service and does not ex- 


tend to the furnishing of service used. 


or intended to be used in violation of 
law or to aid in an unlawful undertak- 
ing. See Smith v. Western U. Teleg. 
Co. (1887) 84 Ky 664, 2 SW 483, 
and Western U. Teleg. Co. v. State 
ex rel. Hammond Elevator Co. (1905) 
165 Ind 492, 76 NE 100, 3 LRA 
(NS) 153, 6 Ann Cas 880, where re- 
fusal to furnish telegraphic service to 
bucket shops was upheld ; and Godwin 
v. Carolina Teleph. & Teleg. Co. 
[12] 
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(1904) 136 NC 258, 48 SE 636, 67 
LRA 251, 103 Am St Rep 941, 1 
Ann Cas 203, where refusal to install 
a telephone in a bawdyhouse was 
sustained.” 

We can perceive no essential differ- 
ence between the facts of this case and 
the facts of the Plotnick Case, supra. 
If anything, the instant record must 
be regarded as containing more com- 
plete and definite evidence justifying 
the telephone company’s refusal to 
serve than did the record in the Plot- 
nick Case. Since Plotnick was not at 
the time actually engaged in publish- 
ing and distributing a scratch sheet, 
the use which would conceivably be 
made of his publication had to be de- 
termined by reference to the use made 
of other similar publications. In the 
instant case, however, the actual use 
of complainant’s “scratch sheet” is 
conclusively established and complain- 
ant’s business definitely linked with 
the operations of bookmakers and 
gamblers. 

Complainant, in attempting to escape 
the principles of the Plotnick Case, has 
produced a mass of testimony tending 
to show that certain newspapers of 
general circulation presently served by 
respondent, publish virtually the same 
horse-racing information as does com- 
plainant in the total of their various 
editions, and argues that it is entitled 
to the same treatment at respondent’s 
hands as that afforded to the news- 
papers. This position is wholly un- 
tenable. The instant record clearly 
reveals that newspapers of general cir- 
culation are not used by bookmakers 
in the conduct of their operations, and 
further, there is a sharp distinction 
which exists between newspapers and 
complainant’s publication as stated by 
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the court in the Plotnick Case, supra, 
in the following language (143 Pa 
Super Ct at p. 556, 39 PUR(NS) at 
p. 427): 

“The sheets are in no sense newspa- 
pers. They are confined to informa- 
tion as to horse racing, and tips as to 
the betting on the horses, supplement- 
ed by telephone service as to the win- 
ners and the pay-off. They could be of 
no interest except to the proprietors 
and employees of bookmaking and 
pool-selling establishments and _ their 
patrons or persons interested in bet- 
ting on them at such establishments. 
The telephone and teletype service is 
installed (1) to secure the information 
needed for the publication of the 
sheets, and (2) to supply the results 
of the races to purchasers of the 
sheets. It would have no reason or 
excuse apart from the unlawful busi- 
ness of bookmaking and pool-selling.”’ 

Since this pronouncement was made 
after consideration of a record replete 
with evidence not only of Plotnick’s 
proposed activities, but also of this 
complainant’s actual activities, its ap- 
plicability to the instant case cannot 
be doubted. 

In view of all the foregoing we con- 
clude that respondent was justified in 
believing that its facilities installed on 
complainant’s premises had been used, 
and would be used in the future, in the 
furtherance of the illegal business of 
bookmaking and gambling and it was, 
therefore, justified in refusing to con- 
tinue to serve complainant. The com- 
plaint must accordingly be dismissed. 

Complainant has introduced a col- 
lateral matter into this proceeding 
which requires comment from us at 
this time. At the initial hearing held 
herein, and presided over by Com- 
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missioner Richard J. Beamish, ¢o; 
plainant filed a “Suggestion of Dj 
qualification” requesting the remoy; 
of Commissioner Beamish from px 
ticipation both in the hearings andj 
the disposition of this case. Cor, 
plainant alleged that certain publ 
statements purported to have beg 
made by Commissioner Beamish ing: 
cated bias on his part against com 
plainant, and prejudiced complainant 
ability to secure a fair and impart 
adjudication of the issues here i 
volved. Upon the presentation of th 
“Suggestion of Disqualification” th 
Commissioner placed an examiner i 
charge of the hearing and voluntarij 
withdrew therefrom, after a statemer 
that his withdrawal was prompted ne 
by reason of there being any meriti 
complainant’s charges of bias, but bs 
cause of the fact that such charges hi 
been made. 

While we do not consider that tl 
Commission has a duty to pass up 
the qualifications of its individu 
members to preside over hearings al 
to participate in Commission deliber 
tions, we have in this case careful 
examined the matters submitted .bppyy 
complainant in support of his “Sw 
gestion of Disqualification” and wi 
are of opinion that they complete 
fail to support any of the charg 
made. While it will serve no usefl 
purpose to set forth here the alleg?! 
statements upon which complainat 
relies, we may observe that there 
nothing contained therein which ist 
dicative of bias against complainant # 
even the remotest degree. 

All of the matters and things 
volved having been fully considert( 
therefore, 

Now, to wit, January 12, 1942, iti 


178 





) PENNSYLVANIA PUB., INC. v. BELL TELEPH. CO. OF PA. 


dered: That the instant complaint 
fe and is hereby dismissed. 


Commissioners Thorne and Morgal 
Hissent; Commissioner Thorne files a 
jssenting opinion. 


THORNE, Commissioner, dissenting : 
dissent from the decision of the 
rajority of the Commission which 
lismisses the complaint of the Penn- 
ylvania Publications, Inc. against the 
sll Telephone Company, in which 
he Bell Telephone Company proposes 
o discontinue service to the complain- 
mnt because “‘it feared that if it did not 
liscontinue its service to the com- 
ainant it would be charged with aid- 
ng and abetting the commission of 
he crimes of bookmaking and _pool- 
cling and other offenses contrary to 
he laws of Pennsylvania and the Unit- 
td States.” 


The facts, as to the publication and 


istribution of a pamphlet, commonly 
alled a “scratch sheet,” bearing the 
aption, “William Armstrong—Jock- 
tvs, Scratches, Daily Sports,” are set 
orth in the majority opinion and are 


ubstantially correct. It is admitted 
bythe majority that the exact use made 
f this sheet cannot be ascertained. 
t is their contention that not only is 
t used by every bookmaker, but that 
tis an absolute necessity in order for 
hem to conduct their business. 

A great deal is made of the fact that 
n many raids conducted by the Phil- 
kdelphia police, the complainant’s 
‘scratch sheet” was found, and that 
hese bookmakers make it difficult for 
he police by using the numbers of the 
‘scratch sheet,” rather than the name 
bf a horse on a betting slip. 

This is obviously not the only meth- 
bd which could be used. Many of the 
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leading newspapers publish similar in- 
formation and the same result could 
be achieved by using either the post 
positions as published in the news- 
papers, or the newspapers’ own system 
of numbering. It is certainly not the 
intention of the majority to discontin- 
ue telephone service to newspapers 
which can be and are used for a similar 
purpose. It is admitted that these 
“scratch sheets” are sold at news- 
stands openly, and apparently, legally, 
throughout the entire Philadelphia 
area. If such a publication is illegal, 
it is the duty of the regularly consti- 
tuted law enforcement agencies to stop 
such sale. It is not the duty of this 
Commission to regulate either the 
morals or habits of the public by use of 
the powers conferred upon it by the 
act creating it. 

The majority find that the telephone 
and teletypewriter service of the com- 
plainant “would be used” rather than 
could be used in the encouragement 
and furtherance of the bookmaking 
business, which, according to the ma- 
jority, would use this service. This 
business exists not by reason of tele- 
phone service furnished by the re- 
spondent, but rather by failure of the 
law enforcement agencies to appre- 
hend and put out of business such law 
violators. 

It is manifestly impractical for the 
Bell Telephone Company to seek out 
and discontinue service to every law 
violator, or to everyone who aids and 
abets in law violations within the com- 
monwealth of Pennsylvania, and such 
an order would impose an undue bur- 
den on the Bell Telephone Company. 
Consistent with the majority opinion, 
the respondent should immediately at- 
tempt to ascertain the names and cease 
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furnishing service to everyone in any 
way connected with the publication or 
distribution of this sheet, such as the 
carrier who transports it from New 
York, those parties who distribute it 
to the news-stands, the printer who 
prints the information contained there- 
in, as well as the individual who might 
merely, out of curiosity, desire infor- 
mation such as is furnished by the 
complainant and who purchases a sheet 
and uses his own telephone to call for 
this information. 

The next step for the Bell Telephone 
Company would be to carry it still 
further and include all those engaged 
in either actual violation or in abetting 
in the violation of other state and 
Federal laws, as, for example, those 
engaged in the mining, processing, dis- 
tribution or purchase of “bootleg” 
coal. The individual citizen who or- 
ders coal from one who is illegally 
operating, would, under such proce- 
dure, be subject to loss of telephone 
service, as well as all other utility 
services, such as electricity, gas, and 
water. To carry this policy to its ul- 
timate conclusion would involve the 
vast majority of the citizens of this 
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commonwealth and would certain! 
be impossible to enforce. 

It is my opinion that if this shee 
which has been published for ten years 
is used, and there is nothing in th 
record to so indicate, exclusively fo; 
illegal purposes, it should be stoppej 
by those whose duty it is to enford 
the laws of the commwealth, and nq 
only from publishing but from distri) 
uting said publication. 

Merely because someone happens ti 
use this sheet illegally is no reason td 
deprive those who, for reasons whic 
may be perfectly legitimate, also de 
sire to use the service furnished by 
the complainant. And whether it tk 
a “scratch sheet,’ a newspaper, or any 
other publication furnishing informa 
tion on horse racing which is condutt 
ed legally under the laws of the var 
ous states, no right is conferred upo 
this Commission to usurp the police 
power of either the city of Philadel 
phia or any other municipality. 

For these reasons I not only registe! 
my protest but dissent from the opit- 
ion of the majority in this case. 


Concurred in by Commissioner . 
Frank Morgal. 





SECURITIES AND EXCHANGE COMMISSION 


Re Indiana Service Corporation 


[File No. 70-464, Release No. 3302.] 


Security issues, § 13.2 — Exemption under Holding Company Act — Financin 


business of subsidiary. 


Exemption may be granted pursuant to § 6(b) of the Holding Company 
Act, 15 USCA § 79f (b), for the issue and sale of serial notes by: 
subsidiary of a registered holding company proposing to make a cash pay: 
ment and to deliver the notes for the balance of the purchase price 0 
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trolley coaches to be substitued for street cars, this being for the purpose 
of financing the business of the subsidiary company. 


[January 30, 1942.] 


PPLICATION pursuant to § 6(b) of the Holding Company 
A Act for exemption of serial notes of a subsidiary of a 
registered holding company; granted subject to conditions. 


APPEARANCES: Daniel F. Harring- 
ton, of the Public Utilities Division 
of the Commission; Von E. Living- 
ston, of Fort Wayne, Indiana, appear- 
ing for Indiana Service Corporation. 


By the Commission: Indiana 
Service Corporation (hereinafter re- 
ferred to as “Service Corporation’’), 
a subsidiary of Clarence A. Souther- 
land and Jay Samuel Hartt, trustees 
of the Estate of Midland Utilities 
Company, a registered holding com- 
pany (hereinafter referred to as “Util- 
ities’), has filed an application pursu- 
ant to the third sentence of § 6(b) of 
the Public Utility Holding Company 
Act of 1935, 15 USCA § 79f (b), for 
an exemption from the provisions of 
§§ 6 (a) and 7 of the act of the issue 
and sale of $404,448 principal amount 
of its serial notes in connection with 
the purchase of 40 trackless electric 
trolley coaches. 


Pursuant to appropriate notice a 
public hearing was held on the applica- 


tion. No member of the public ap- 
peared or requested an opportunity to 
be heard. After considering the rec- 
ord, the Commission makes the fol- 
lowing findings: 

‘Service Corporation is a public util- 
ity company incorporated under the 
laws of the state of Indiana. It is en- 


» 


gaged in the business of generating, 
purchasing, transmitting, and distrib- 
uting electric energy in the north cen- 
tral and northeastern parts of the 
state of Indiana, including the city of 
Fort Wayne. It furnishes electric 
energy to approximately 26,900 cus- 
tomers, approximately half of whom 
are in the city of Fort Wayne where 
Service Corporation operates in com- 
petition with a municipally owned util- 
ity. Service Corporation renders gas 
service in the city of Delphi and dis- 
tributes water in the city of Churu- 
busco. 

Service Corporation formerly op- 
erated interurban railways in north 
central Indiana and presently operates 
an electric street railway in the city 
of Fort Wayne. The interurban prop- 
erties have been abandoned? and Serv- 
ice Corporation is now engaged in con- 
verting the city railway to a trackless 
electric trolley system. In 1940 it 
purchased 28 trolley coaches and con- 
verted part of its city railway to a 
trackless system. It now proposes to 
complete the change-over by the pur- 
chase of an additional 40 coaches. 
The total cost of completing the 
change-over, including the necessary 
overhead trolley system, and of re- 
moving rails and repaving the streets 
where track is now located, is estimat- 





With the exception of 18 miles of electric 
railway between Fort Wayne and Garrett, 
Indiana, which is used for the transportation 
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of freight only, the largest portion of which 
is coal for use in the company’s generating 
plant in Fort Wayne. 
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ed to be approximately $794,367. Of 
this cost $530,560 represents the price 
of the coaches. 

Service Corporation proposes to ac- 
quire the coaches from the J. G. Brill 
Company, under a conditional sale 
agreement, at a price of $13,264 per 
coach, or a total of $530,560, subject 
to adjustment for variations of mate- 
rial and labor costs. Service Corpora- 
tion will make an initial payment of 
$3,152.80 per coach or a total of $126,- 
112 and will pay the balance, namely 
$10,111.20 per coach, or a total of 
$404,448, in 60 equal monthly instal- 
ments evidenced by the issuance of 60 
serial notes to the Brill Company and 
secured by the coaches. Serial notes 
numbered 1 to 12, both inclusive, will 
bear interest at the rate of 3 per cent 
per annum and serial notes numbered 
13 to 60, both inclusive, will bear in- 
terest at the rate of 3% per cent per 
annum. 

Concurrently with the execution of 
the sale agreement, the Brill Company, 
the Lincoln National Life Insurance 
Company, the Fort Wayne National 
Bank (both as trustee and in its in- 
dividual capacity), and Service Cor- 
poration will execute a purchase trust 
agreement whereby the bank, as trus- 
tee, will purchase the notes from the 
Brill Company at face amount, plus 
accrued interest, with funds provided 
by the bank and the insurance com- 
pany in the following proportions: 


Bank: (14 notes) 
Insurance company : 


$94,371.20 
(46 notes) .. 310,076.80 


$404,448.00 

Officers of the company testified that 

the city transit system is in need of 

rehabilitation and that additional roll- 

ing stock is required to serve increas- 
42 PUR(NS) 


ing traffic demands due to a considera. 
ble extent to war industries in For 
Wayne. It is estimated that the pur. 
chase and placing in service of the 
trolley coaches, will require less cash 
than the cost of rehabilitating the pres. 
ent street car lines. Operation of the 
Street Railway Division for the year 
ended December 31, 1940, resulted in 
a loss of $26,590.81. Operation for 
the year 1941 (December estimated) 
resulted in a profit of $90,000. Esti- 
mates for 1942 show an expected prof- 
it of $137,000 or a 5.2 per cent returm 
on the approximate capital, $2,644. 
000, invested in transportation facili- 
ties. 

The proposed transactions were ap- 
proved by the Public Service Com- 
mission of Indiana on December 4, 
1941 (consolidated causes Nos. 15485 
and 15486), and it appears that the 
issue and sale of the serial notes by 
Service Corporation are solely for the 
purpose of financing its business. 
Service Corporation is, therefore, en- 
titled to the exemption set forth in the 
third sentence of § 6 (b) for the is- 
sue and sale of the said serial notes, 
and our jurisdiction under the act is 
limited to imposing such conditions 
as we deem necessary or appropriate 
in the public interest or for the protec- 
tion of investors and consumers in cor- 
nection with our granting the said ex- 
emption. 


The need for a recapitalization of, 
and for a fair and equitable redistribu- 
tion of voting rights in, Service Corpo- 
ration is recognized by the company, 


and by its parent, Utilities. The sur- 
plus deficit of the company, per books, 
as of October 31, 1941, was $6,571, 


2Estimated cost to rehabilitate street caf 
lines, $1,376,457. 
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RE INDIANA SERVICE CORPORATION 


999. Writing off the balance of Serv- 
ice Corporation’s present street rail- 
way will have the effect of increasing 
the surplus deficit by $2,732,726.22.8 
Moreover, there is recorded on the bal- 
ance sheet of Service Corporation as 
“Retirement Work in Progress’’ ap- 
proximately $1,092,574, of interurban 
property abandoned, against which 
there is no reserve and which, officers 
of Service Corporation testified, will 
be charged off against surplus deficit. 
The abandonment and write-off of the 
street railway properties and the write- 
off of the abandoned interurban prop- 
erties will increase the surplus deficit 
to approximately $10,397,299.22. The 
record indicates that the finally adjust- 
ed surplus deficit will exceed this figure 
since the depreciation reserve is ad- 
mitted by the company to be inade- 
quate.* 

The capital stock of Service Corpo- 
ration consists of $3,032,800 of pre- 
ferred stock® and $7,380,000 of com- 
mon stock. Thus, the adjusted sur- 
plus deficit is approximately equal to 
Service Company’s capital stock ac- 
count without taking into considera- 
tion other possible surplus deficit ad- 
justments, including whatever adjust- 
ments may be required properly to 
abate the depreciation reserve. The 
long-term debt of Service Corporation 
at October 31, 1941, amounted to $16,- 
443,055, of which $3,846,102 repre- 
sented demand notes to Utilities and 
interest thereon. 


The record indicates that there is a 
present need for the coaches which 
Service Company proposes to pur- 
chase and that the conversion of the 
balance of its transit system into a 
trackless trolley system will result in 
additional income to Service Company. 

It would be highy desirable for 
Service Corporation to acquire the 
coaches without incurring additional 
long-term debt. However, the record 
indicates that the company’s relative- 
ly favorable net current asset position, 
including approximately $1,100,000 
in cash, should be maintained in order 
that the company will be able to meet 
construction expenditures which have 
risen and which probably will continue 
to arise due to increased service de- 
mands by war industries in the Fort 
Wayne area. 

The record further indicates that 
Utilities, the parent of Service Com- 
pany, is in the process of reorganiza- 
tion pursuant to § 77B of the Bank- 
ruptcy Act, 11 USCA § 207, and is 
unable to render financial assistance 
to Service Corporation. Service Cor- 
poration’s capital structure is such that 
it is unable to raise the required new 
money for the purchase of the coaches 
except as proposed herein. 

In view of the fact that Service 
Corporation and Utilities have stated 
on the record that either or both of 
them will file as soon as possible a plan 
for the recapitalization of the company 
and for a fair and equitable redistribu- 





3 The decrease in plant resulting from the 
abandonment of the street railway property 
will amount to $2,800,000 against which is 
carried a reserve of $67,273.78, leaving a bal- 
ance of $2,732,726.22 to be charged to surplus 
(deficit). 

The plant account per books as of October 
31, 1941, was recorded at $18,022,831. The 
depreciation reserve at the same date was 
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$1,006,907 or 5.6 per cent of plant. The pro 
forma plant account as of the same date, giv- 
ing effect to the proposed transactions, is $15,- 
917,198 and the depreciation reserve $939,633 
or 5.9 per cent of plant. 

5 Dividend arrearages on the preferred stock 
as of October 31, 1941, amounted to $1,899,- 
668. 
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tion of voting power among the secu- 
rity holders of Service Corporation, we 
shall not impose any condition herein 
intended to improve the corporate 
structure of Service Corporation. In 
the event that a fair and equitable plan 
is not filed by Utilities or the compa- 
ny or both of them within a reasonably 
short time, the Commission will take 
such action as it deems necessary to 
cause Service Corporation to conform 
to the appropriate sections of the act, 
particularly § 11 thereof, 15 USCA 
§ 79k. 

In view of the necessity for preserv- 
ing Service Company’s current cash, 
as stated above, we shall impose the 
condition in our order that Service 
Corporation shall not pay any of the 
principal, or interest, on its demand 
notes to Utilities. 


ORDER 


Indiana Service Corporation (here- 
inafter referred to as “Service Cor- 
poration”), a subsidiary of Clarence 
A. Southerland and Jay Samuel Hartt, 
trustees of the estate of Midland Util- 
ities Company (hereinafter referred 
to as “Utilities” ), a registered hold- 
ing Company, having filed an applica- 
tion pursuant to the third sentence of 


§ 6 (b) of the Public Utility Holding 
Company Act of 1935 for an exemp. 
tion from the provisions of §§ 6 (a) 
and 7 of the act of the issue and sak 
of $404,448 principal amount of Serv. 
ice Corporation’s serial notes maturing 
in sixty equal monthly instalment 
(notes 1 to 12, inclusive, bearing in. 
terest at the rate of 3 per cent per an. 
num from date until payment and notes 
number 13 to 60, inclusive, bearing in. 
terest at the rate of 32 per cent per an- 
num from date until payment) for the 
purpose of paying part of the purchase 
price of 40 electric trackless trolley 
coaches ; and 

A public hearing having been held 
upon such application, as amended, 
after appropriate notice, the Commis- 
sion having considered the record and 
having made and filed its findings and 
opinion herein: 

It is ordered that said application, 
as amended, be and the same hereby is 
granted subject, however, to the con- 
ditions set forth in Rule U-24 and to 
the further condition that Service Cor- 
poration shall not, unless it first ob- 
tains an order of this Commission, pay 
any of the principal or interest accrued 
or to be accrued on its demand notes 
payable to Utilities. 
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MOORE v. UNITED STATES 


UNITED STATES DISTRICT COURT, D. MINNESOTA 
THIRD DIVISION 


Ernest E. Moore, Doing Business As 
Moore Motor Freight Lines 


Vv 


United States et al. 


[No. 253 Civ.] 
(41 F Supp 786.) 


Appeal and review, § 30 — Scope of review — Supporting evidence. 
1. The court’s review of Commission action under the Motor Carrier and 
Interstate Commerce Acts is limited to the question of whether there is 
substantial evidence to support the Commission’s findings, and even though 
the evidence might support a different inference, the court may not substi- 
tute its judgment for that of the Commission, p. 190. 


Certificates of convenience and necessity, § 60 — “Grandfather” rights — Statu- 
tory construction. 
2. The provision of the Motor Carrier Act defining common carriers must 
be read in connéction with the “grandfather” clause in determining whether 
an applicant is entitled to a certificate under that clause, p. 191. 


Public utilities, § 52 — Brokers in utility service — Motor carriers. 
3. Indirect operations of forwarders through independent carriers are not 
within the scope of the Motor Carrier Act, p. 191. 


Certificates of convenience and necessity, § 61 — “Grandfather” rights — Char- 
acter of service. 
4. To qualify as a bona fide common carrier by motor vehicle within the 
“srandfather” clause of the Motor Carrier Act, an applicant must have 
performed the carriage, either by equipment of his own, or such as he 
had under lease; the operation must have been lawful and there must have 
been responsibility to the public and shipper, p. 191. 


Certificates of convenience and necessity, § 62 — “Grandfather” rights — Extent 
of prior operation. 
5. A certificate cannot be granted under the “grandfather” clause of the 
Motor Carrier Act where the applicant had not been operating for a period 
of two months prior to the time of the hearing on the application, p. 192. 


[November 17, 1941.] 


UIT to set aside and permanently enjoin enforcement of or- 
S der denying certificate under “grandfather” clause of Motor 
Carrier Act; complaint dismissed. 
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UNITED STATES DISTRICT COURT 


APPEARANCES: Thomas W. Walsh, 
of St. Paul, Minn., for plaintiff; S. 
R. Brittingham, Jr., Special Assistant 
to Attorney General, for United 
States; Allen Crenshaw, of Washing- 
ton, D. C., Attorney, Interstate Com- 
merce Commission, for Interstate 
Commerce Commission. 

Before Sanborn, Circuit Judge, and 
Bell and Sullivan, District Judges. 


Per CurtaAM: This is a statutory 
suit, 28 USCA §§ 41 (28) 43, 48, to 
set aside and permanently enjoin the 
enforcement of an order of the Inter- 
state: Commerce Commission, entered 
on March 13, 1941, in a proceeding 
before it, wherein plaintiff was the ap- 
plicant, entitled, “No. MC-17481 et 
al., filed February 12, 1936, Ernest E. 
Moore, common carrier applications.” 
Interlocutory judgment has been ap- 
plied for. At the hearing upon this 
application the evidence taken before 
the Commission was introduced in evi- 
dence, and the case, upon stipulation 
of the parties in open court, has been 
submitted for final decree. 

The plaintiff in his complaint alleges 
that he was, on June 1, 1935, and con- 
tinuously thereafter has been a car- 
rier by motor vehicle, engaged in bona 
fide operation over the public high- 
ways in the states of Minnesota, Wis- 
consin, Illinois, Nebraska, Iowa, South 
Dakota, and North Dakota, transport- 
ing goods for the general public and 
for specific contract shippers; that he 
is and was entitled to have issued to 
him under the provisions of the Mo- 
tor Carrier Act of 1935, 49 USCA 
§ 306(a), a certificate authorizing him 
to continue his operations as a motor 
carrier. His applications, seeking cer- 
tificates of authority to operate as a 


common carrier, contract carrier, ir- 
regular common carrier, or as a broker 
for the transportation of goods in in- 
terstate commerce, were filed with the 
Commission on or about February 12, 
1936. After a hearing before the 
Commission, and on March 13, 1941, 
said applications were denied. Ap- 
plication for a reconsideration of the 
March 13th order was likewise denied, 
The complaint alleges further that 
the Commission improperly construed 
the Motor Carrier Act, that the de- 
fendant Commission, in making its 
report and conclusions, acted arbitra- 
rily and unlawfully, and in conflict 
with the evidence before it; that the 
proof submitted by the plaintiff clear- 
ly shows that he is entitled to certifi- 
cates aS a common carrier over the 
routes set forth in his applications. 
Plaintiff prays that the orders of the 
Commission denying his applications 
for authority to continue his opera- 
tions as a motor carrier be set aside, 
that defendants be restrained from 
prosecuting the plaintiff for alleged 
violations of the Motor Carrier Act, 
and for such other relief as may be 
proper in the premise. 

The defendants in’ their answers 
admit that the plaintiff applied to the 
Commission for certificates of public 
convenience and necessity, that hear- 
ings were held, evidence taken in the 
matter of said applications, and that 
the Commission made orders denying 
petitioner’s applications; that an ap- 
plication by plaintiff for a reconsid- 
eration of said orders was likewise 
denied. The defendants deny that 
the Commission improperly construed 
said Motor Carrier Act, that it acted 
arbitrarily, unlawfully and in conflict 
with the evidence before it, and that 
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the proof submitted by the plaintiff 
entitles him to certificates of author- 
ity to operate as a common carrier, 
and pray that the action of the plain- 
tiff be dismissed. 

The plaintiff contends in his oral 
and written arguments that (1) the 
orders of the Commission deprive the 
plaintiff of his property without, and 
deny him, due process of law in 
that the orders are based upon mat- 
ters foreign to, and outside of the rec- 
ord; (2) that the findings of the Com- 
mission are not supported by substan- 
tial evidence; (3) that the orders and 
ultimate conclusions of the Commis- 
sion are not supported by facts, or the 
primary facts, as found by the Com- 
mission; (4) that the Commission’s 
denial of plaintiff’s motion for rehear- 
ing before it was arbitrary and unrea- 
sonable. 

Section 206(a) of the Motor Car- 
rier Act of 1935, 49 USCA § 306(a), 
provides that no common carrier by 
motor vehicle shall engage in inter- 
state or foreign commerce without a 
certificate of convenience and neces- 
sity issued by the Commission. How- 
ever, it is provided in said section that 
if any such carrier was in bona fide 
operation as a common carrier by mo- 
tor vehicle on June 1, 1935, and con- 
tinued said operation since that time, 
the Commission should issue such cer- 
tificate without requiring further 
proof of public necessity or conven- 
ience. This last referred-to provi- 
sion is known as the “grandfather” 
clause. 

It appears that the plaintiff, on Feb- 
ruary 12, 1936, filed with the Com- 
mission four applications under the 
“grandfather” clause of said Motor 
Carrier Act, seeking certificates of 
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public convenience and necessity, or a 
permit authorizing continuance of op- 
eration: (1) in MC-17481, as a 
common or contract carrier by motor 
vehicle between Minneapolis and St. 
Paul, Minnesota, and Chicago, II- 
linois, over two regular routes, one 
through Madison, Wisconsin, and the 
other through Rochester, Minnesota, 
and Waterloo, Cedar Rapids, and Clin- 
ton, Iowa; and between points in Min- 
nesota, lowa, Wisconsin, and Illinois, 
over numerous specified routes; (2) 
in No. MC-21231, as a common or 
contract carrier between points in 
Minnesota and points in Wisconsin, 
Illinois, Nebraska, Iowa, North Da- 
kota, and South Dakota, over unde- 
scribed regular and irregular routes; 
(3) in Nos. MC-19693 and MC- 
24697, applicant seeks authority em- 
braced in whole or in part within the 
two above referred-to applications. 

By application under § 211 of the 
Motor Carrier Act, 49 USCA § 311, 
in No. MC-80532, filed on February 
12, 1936, plaintiff applied for a license 
authorizing operation as a broker for 
the purpose of arranging transporta- 
tion of general commodities by rail, 
water and motor vehicle. This last 
application, however, was abandoned, 
and no evidence was adduced bearing 
thereon. The plaintiff, before the 
Commission, limited his applications 
to authority to operate over the routes 
set out in said applications in the 
states of Minnesota, Iowa, North Da- 
kota, South Dakota, Wisconsin, and 
Illinois. The applications were heard 
on a consolidated record. 

The facts may be summarized as 
follows: Plaintiff in 1906 became en- 
gaged in the local cartage business in 
St. Paul and Minneapolis, Minnesota, 
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and continued exclusively in that busi- 
ness until 1929, first using motor ve- 
hicles in the year 1916. In 1929 he 
commenced long-distance operations 
by motor vehicle. On June 1, 1935, 
plaintiff owned outright a pick-up 
truck which he used to transfer 
freight from customers to his garage, 
where the freight was transferred to 
larger trucks. He claims to have been 
the owner of a truck and trailer which 
apparently was in the name of one 
Arlo Davis. This truck was operated 
through the state of Wisconsin. He 
used twelve or fourteen trucks under 
oral leases, and claimed to have an 
equity in four pieces of this equip- 
ment, created by the advancement of 
money to the owner-operators for pay- 
ment on their respective finance con- 
tracts covering equipment. There is 


no evidence of any lien on these trucks. 


Open notes were taken to cover such 
advancements. Davis secured author- 
ity to operate in Wisconsin in Sep- 
tember, 1934, and filed public liability 
and property damage insurance with 
the Wisconsin authorities in connec- 
tion with his permit. 

The Davis equipment was operated 
principally in Wisconsin, occasionally 
in Iowa, never in North Dakota, and 
plaintiff was unable to state that it was 
ever used in Illinois. Plaintiff’s name 
did not appear on this equipment. 
Davis transferred whatever title he 
had in this equipment to the plaintiff 
early in the year 1936, and plaintiff 
operated this equipment until Feb- 
ruary, 1937. However, at the time 
of the hearing in 1937, this equipment 
was not in use and had not been in 
use for two months prior thereto. 
There was no explanation given as to 
the discontinuance of its use. Davis 
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severed his connections with Moore 
at the time of the transfer of title of 
said truck. While he was operating 
the truck he was paid a salary of $175 
per month. However, he was to pay 
any necessary help. 

Under plaintiff's arrangements with 
owner-operators other than Davis, 
when sufficient freight had been se. 
cured by him he would select a truck 
owner having operating permits in the 
states to be entered in the transporta- 
tion of the shipments. The truck 
owners used by plaintiff were gener- 
ally paid 90 per cent of the total 
freight charges collected, although in 
some instances they were paid ona 
trip, mileage, or hourly basis. It may 
be generally stated that the plaintifi 
received ten per cent of the gross 
freight charges collected for his serv- 
ices. The owner-operator hired and 
paid such extra drivers and helpers as 
were needed, paid all operating ex- 
penses, secured in their own names 
such state authorities as were held, 
and were themselves reponsible for 
any fines or penalties for violations of 
state laws, for damage done to their 
vehicles, or for injuries to third per- 
sons. Plaintiff's name did not appear 
on the trucks. At all material times, 
plaintiff solicited shipments, _ both 
truck-load lots and less, for move- 
ment over the St. Paul, Minneapolis 
and Chicago routes, operations over 
which were conducted several times 
per week, and truck loads over other 
routes which were irregularly served, 
except that he would accept 5,000- 
pound cargoes over the latter routes. 

Plaintiff estimated that he handled 
20,000,000 pounds of freight during 
each of the years 1935 and 1936. He 
instructed the driver where to get the 
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load, where to deliver it, and, in most 
instances, the route to follow, and 
made certain the truck was in suitable 
condition to make the trip. He ad- 
justed claims and carried cargo insur- 
ance, but charged the truckers 1.5 per 
cent of their earnings on those ship- 
ments to cover such insurance. He 
made advances to truckers to cover 
their expenses, which were later re- 
paid by the truckers. The shipments 
in many instances were covered by 
plaintiff’s freight bills. However, at 
times, truck-owners moved shipments 
on their own billing. The plaintiff 
maintained a general office in the city 
of St. Paul and had an arrangement 
with a filling station operator at Chi- 
cago, Illinois, to handle such business 
as he might have in the state of II- 
linois. The arrangement at Chicago 
was not for the exclusive benefit of 


the plaintiff. The filling station oper- 
ator had the privilege of either turn- 
ing the business over to the plaintiff, 
or to such of the owner-operators 
hauling for the plaintiff as were per- 
mitted to accept shipments on their 


own account. Plaintiff advertised in 
telephone books and periodicals as a 
common carrier. In 1936 plaintiff 
signed written leases with many of 
the owner-operators. However, his 
relations with them were conducted 
in the same manner as previously. 
The written leases contain the follow- 
ing provisions: “Provided, further, 
that the said lessee [plaintiff] shall 
be under no liability or obligation 
whatsoever to make any improvements 
or repairs upon said motor vehicles, 
to pay for any licenses, permits, cer- 
tificates, or insurance necessary or con- 
venient to the operation of the same, 
nor shall the said lessee be liable for 
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any accidents or damage sustained or 
suffered by the said motor vehicles or 
third persons, whether the same be 
due to the negligence of lessee or oth- 
erwise.” 

The plaintiff had no state permits 
authorizing his operation in any of 
the states covered by the applications 
during the year 1935. It appears that 
in Illinois no permit was required for 
the operation of trucks during the year 
1935. 

Some of the owner-operators applied 
for authority under the ‘“‘grandfather” 
clause. These applications were 
drafted in the office of the plaintiff, 
with his knowledge. 

The plaintiff was registered under 
the National Industrial Recovery Act, 
48 Stat. 195, and the Code of Fair 
Competition for the trucking industry 
for the state of Minnesota prior to 
June 1, 1935. 

The Commission found that the 
applicant had failed to establish that he 
was, on the statutory date and con- 
tinuously ever since, in bona fide op- 
eration in interstate or foreign com- 
merce as a common or contract carrier 
by motor vehicle between any points 
whatsoever, and that the applications 
should be denied. The denials of the 
applications were apparently based on 
the grounds that the plaintiff had 
failed to meet the burden of proof im- 
posed upon him with respect to his 
applications for authority under the 
“srandfather” clause; that the opera- 
tions of the owner-drivers could not 
be used in determining plaintiff’s op- 
erating rights, and that any rights 
which he might be entitled to neces- 
sarily rested on the operation of the 
Davis equipment; that there was a 
failure of proof to show what ship- 
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ments, if any, were transported in 
that equipment ; that if such operation 
of thé Davis equipment could be con- 
sidered bona fide, there was a sub- 
stantial interruption thereof after the 
statutory date. 

The first contention made by the 
plaintiff requires no discussion, since 
the plaintiff has failed to point out in 
his oral or written arguments (and 
we have been unable to find from a 
search of the record) any matter for- 
eign to, or outside the record which 
has been found as a fact or suggested 
as a basis for any conclusion thereon 
by the Commission. 

Although it is generally claimed by 
the plaintiff that the findings of the 
Commission are without support in 
the evidence, and are arbitrary, in his 
complaint he attacks the findings in 
certain instances. From a search of 
the record we have been unable to find 
any specific instance where the find- 
ings are without support in the evi- 
dence. 

The plaintiff has testified that all 
equipment used by him on the statu- 
tory date, save the Davis equipment, 
was operated under lease, and he 
claimed to have had an equity in some 
four or five pieces of such equipment. 
The plaintiff advanced money to these 
truckers on occasion, taking their un- 
secured notes for the advances which 
_were subsequently deducted from the 
earnings of the truckers, but the plain- 
tiff never had a lien or mortgage on 
any of said equipment. While the 
plaintiff carried cargo insurance, and 
in the first instance paid for it, he 
charged the same back against the 
trucker and deducted the amount 
thereof from the earnings of the 
trucker. The truckers, at their own 
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expense, furnished public liability an 
property insurance, and also work. 
men’s compensation insurance. Th 
billing of freight was not in all ip. 
stances in the name of the plaintif 
At times the truck owners move 
shipments on their own billings. Th: 
plaintiff advanced money to truckers 
for supplies. These advances wer 
later deducted by the plaintiff fron 
the earnings of the trucker. Tk 
plaintiff maintained an office and haj 
one employee in St. Paul, on the dat 
of the hearing. He had an arrang. 
ment with a service station operator g 
Chicago to accept telephone calls whic 
had to do with the Chicago businex 

[1] The court’s review of the ev: 
dence, both in cases under the Mote 
Carrier Act, 49 USCA § 301 et seq, 
and under the Interstate Commert 
Act, 49 USCA § 1 et seq., is limite 
to the question of whether there i 
substantial evidence to support tle 
findings of the Commission. Th 
court is not permitted to question tl 
soundness of the reasoning upo 
which the conclusions of the Commi 
sion were reached, nor the weight o 
the evidence. These matters are for 
the consideration of the Commission 
The Commission’s findings will be dis 
turbed only when they are arbitrary 
and without support of substantial ev; 
dence. See Ohio Bell Teleph. Co. 1 
Ohio Pub. Utilities Commissicn 
(1937) 301 US 292, 81 L ed 10% 
18 PUR(NS) 305, 57 S Ct 724; 
Loving v. United States (1940) 32/ 
Supp 464, affirmed per curiam (194 
310 US 609, 84 L ed 1387, 60 SC 
898; United States v. Maher (193}) 
307 US 148, 83 L ed 1162, 28 PUI 
(NS) 95, 59 S Ct 768. Even thougi 
the evidence might support a differet! 
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inference, the court is not permitted 
o substitute its judgment for that of 
he Commission. See Swayne & Hoyt 
, United States (1937) 300 US 297, 
B07, 81 L ed 659, 57 S Ct 478. 

A careful examination of the rec- 
rd made before the Commission sat- 
ses this court that the findings of 
he Commission are founded upon 
ubstantial evidence. 

The plaintiff argues that “The find- 
ng that petitioner allegedly had not 
eased equipment and that it had not 
been operated under his direction and 
ontrol fails utterly and completely to 
sustain the Commission’s conclusion 
hat for such reason petitioner was 
ot acommon carrier in that the stat- 
ite imposes no such conditions,” and 
hat the Commission erred as a matter 
bf law in its construction of the Mo- 
or Carrier Act in denying petitioner’s 


lam for “grandfather” certificates. 
[2, 3] The plaintiff invokes the 
‘grandfather’ clause as the basis for 


his right to certificates. To entitle 
him to a certificate under that clause 
he must show that he “was in bona 
de operation as a common carrier by 
motor vehicle on June 1, 1935” and 
ontinuously thereafter. In determin- 
ig whether or not plaintiff is entitled 
0 certificates under the “grandfather” 
lause, § 203, subdivision (a) (14), 
9 USCA § 303(a)(14), must be 
ead in connection with § 206(a) of 
€ act. 

Section 203(a) (14) defines a com- 
mon carrier by motor vehicle under 
te Motor Carrier Act as “any per- 
on who or which undertakes, wheth- 
t directly or by a lease or any other 
Trangement, to transport passengers 
)Y property, or any class or classes 
f property, for the general public in 
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interstate or foreign commerce by mo- 
tor vehicle for compensation, . - 

This section was amended in the 
Transportation Act of 1940. The 
words “by lease or any other arrange- 
ment” were omitted in the new act. 
49 USCA § 303(a) (14). 

The provision of § 206(a) that 
no “common carrier by motor vehicle 

shall engage in any interstate 

operation on any public high- 
way” without a certificate “indicates 
that indirect operations of forwarders 
through independent carriers are not 
within the scope of the act.’ Acme 
Fast Freight v. United States (1940) 
30 F Supp 968, affirmed per curiam 
(1940) 309 US 638, 84 L ed 993, 60 
S Ct 810. 

[4] In ascertaining the rights of an 
applicant under the “grandfather” 
clause, many elements must be consid- 
ered. The bona fides of the operation, 
the regularity and extent of the op- 
eration, the equipment in use, wheth- 
er owned or leased, the applicant’s con- 
trol or lack of control over the opera- 
tors and equipment, the relationship 
existing between applicant and oper- 
ator, the lawfulness of the operations 
in the different states, and the appli- 
cant’s responsibility to the public and 
shipper, are all matters which should 
be inquired into and appraised. 

In the instant case we are dealing 
with the question of whether the plain- 
tiff qualified under the statutory defi- 
nition in the Motor Carrier Act of a 
common carrier, and not with ques- 
tions arising from the relationship of 
master and servant, or principal and 
agent. It may be said that the plain- 
tiff held himself out on the statutory 
date as a common carrier by motor 
vehicle, but the question remains, did 
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he perform the transportation. To 
qualify as a common carrier by motor 
vehicle, he must actually have per- 
formed the carriage, either by equip- 
ment of his own, or such as he had 
under lease. He must have had con- 
trol, in either event, of the equipment. 
Loving v. United States, supra. His 
operation must have been bona fide, 
and in compliance with the laws of 
the states through which his equip- 
ment passed. McDonald v. Thompson 
(1938) 305 US 263, 83 L ed 164, 27 
PUR(NS) 31, 59 S Ct 176. There 
must have been responsibility to the 
public and the shipper without avoid- 
ance thereof. 

This court expressed itself in 
O’Malley v. United States (1941) 38 
F Supp 1, 3, in respect to the tests ap- 
plied by the Commission to “grand- 
father” applications, as follows: 
“The Commission appears to have 
consistently ruled that to be a carrier 
by motor vehicle one must have di- 
rection and control of the motor ve- 
hicles which do the carrying for him, 
so that he is responsible both to the 
shipper and to the general public for 
their operation; or, in other words, 
that with respect to the motor vehicles 
which he uses he must stand in the 
relation of proprietor by virtue of 
ownership, lease, or other arrange- 
ment, and that mere user, in the ab- 
sence of control or direction, even 
though exclusive, is not enough.” 
(Citing cases. ) 

The construction which the Com- 


mission has placed upon the words “by 

. any other arrangement” iy 
§ 203(a) (14) of the act has met wit 
the approval of the court. See Acm 
Fast Freight v. United States, supn, 

[5] The purpose of the Motor Cx. 
rier Act is regulatory. The intention 
of the Congress in inserting the 
“grandfather” clause in the act was, 
no doubt, for the benefit of carriers 
who had been in bona fide operation 
previous to and on the statutory date 
and continuously thereafter, up ani 
to the time of hearing on the applic. 
tion for authority. To obtain author 
ity to operate under that clause, th 
act requires that the applicant estab. 
lish the fact that he was in bona fik 
operation at the material times. The 
Commission has said by its orders tha 
the plaintiff failed to meet the require. 
ments of proof, and with this conelt- 
sion we do not disagree. 

As to the plaintiff’s operation of the 
Davis equipment, there is evidence 
that the same was not operated by the 
plaintiff for a period of two month 
prior to the time of the hearing. Nb 
explanation of the discontinuance 0 
the operation of that equipment wa 
given. No “grandfather” claim cat 
be based on that type of operation 
See United States v. Maher, supro. 

It is our conclusion that the finding 
of the Commission are supported by 
substantial evidence, that there is nm 
evidence of arbitrary action, and tha 
there has not been an improper cot 
struction of the Motor Carrier Ac 
The bill of complaint will be dismissed 
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The Robertshaw 
book ‘Measured 
Heat’? has become 
a@ competent cook- 
ing manual in thou- 
sands of schools 
and colleges. 


Robertshaw bases its “measured 
heat” program on this fundamental: 
You can teach the public to want 
vitamins, but you can’t actually get 
it to take vitamins—unless you teach 
proper cooking. Poor cooking breaks 
down vitamins, as well as appetite. 
It was a year ago that Robertshaw 
began teaching this. 


And so, today when America looks 
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to her kitchens, hundreds of thou- 
sands of students and homemakers 
are already learning better cooking 
methods — helped by Robertshaw- 
equipped ranges and the “measured 
heat” program. 


Robertshaw proudly makes this con- 
tribution to the nation’s health, its 
conservation of food and fuel, and 
the winning of the war. 


ROBERTSHAW THERMOSTAT COMPANY, YOUNGWOOD, PA. 
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Industrial Progress 


Selected information about manufacturers, new prod- 
ucts, and new methods. Also news on utility expansion 
programs, personnel changes, recent and coming events. 


Equipment Notes 


New Plastic Coating Stops Drip 

After three years of research and tests 
under all conditions, the J. W. Mortell Com- 
pany, Kankakee, Illinois, announces NoDrip, 
an improved plastic cork coating that stops 
dripping from condensation or sweating pipes, 
walls, ceilings, tanks, etc. 

The first product of this kind introduced by 
this company for the same purpose was more 
limited in its use to large areas because it re- 
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Cork Coating Easily Applied 


quired power spray equipment to apply it, but 
NoDrip has a greatly enlarged field, due to its 
easier and quicker method of application by 
using an ordinary paint brush. 

NoDrip is spread 3” thick over any metal, 
concrete, brick, plaster, tile, wood, composi- 
tion, galvanized or painted surfaces, corners, 
angles or corrugated ceilings. NoDrip can be 
painted any color. 

Complete information is contained in a new 
illustrated circular showing interesting uses of 
NoDrip and a copy will be sent on request. 


Switchboard Watthour Meter 


For central station and industrial use, a new 
line of switchboard watthour meters is an- 
nounced by Westinghouse Electric and Manu- 
facturing Company. 

Known as Type CB, the units are available 
for metering all the various combinations of 
single phase or polyphase power. Mounting 
styles are flush, projection and a detachable or 
plug-in construction. The detachable models 
can be readily removed for overall inspection 
and test without interrupting the circuit. All 
the calibration adjustments are accessible 
from the front when the molded glass covers 
are removed. 


Egry Devises Pass and Registration System 

The Egry Register Company, Dayton, Ohio, 
has devised a pass and registration system to 
be used in connection with the Egry Tru-Pak 
Register. This system is said to be fool-proof, 
and is adaptable for defense plants, govern- 
ment owned and operated plants and any other 
type of business where registration is man- 
datory. 

The Egry Registration System consists of 
a triplicate form ; one copy is the visitor’s pass, 
which is slipped over a button on his coat, 
A colored target is affixed to the pass to 
indicate the department the visitor is calling 
on. A second copy of the form remains at 
the reception desk and the third is filed in 
the locked compartment of the Egry Tru- 
Pak Register. Space is provided on the form 
for whatever information is required, depend- 
ing upon the type of work produced by the 
concern. 

According to The Egry Register Company, 
this registration system is exceedingly flexible 
and may be made to fit the requirements of 
any plant. 


Fluorescent Starter 


A new line of fluorescent lamp starters, de- 
signed to protect ballast and starter and to 
eliminate the flashing of failed lamps, is an- 
nounced by Hygrade Sylvania Corporation, 
Salem, Mass. 

Called the “Hygrade Premium Mirastat 
Starters,” they are, according to Hygrade en- 
gineers, entirely different in principle from any 
other starters of the kind so far introduced. 

Automatically opening the circuit when a 
lamp fails, the Premium Mirastats are espe- 
cially suitable for installations that make im- 
mediate replacement of a burned-out lamp 
impractical, 

Hygrade recently announced that the rated 
life of the 100 watt fluorescent lamp has been 
increased from 2500 hours to 3000 hours. 


Luminaire Mounting Bracket 


A new 21-inch galvanized cast iron bracket, 
to be used primarily for mounting the General 
Electric Form 54 substation luminaire on out- 
door substation structures, has been announced 
by the G-E Lighting Division at Schenectady, 
N. Y. The flat end plate and outlet box on the 
bracket fasten to channel or angle members 
with through bolts. The outlet box may 
mounted either in back or in front of the 
supporting member, and is supplied with 
tapped opening for 34-inch conduit, which can 
be oriented to permit entrance from any. diret- 
tion. . 
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representing 
discuss 

your requirements at 
your desk. 


Engineers 
A CG. & 


Engineers confer over 
basic plans in designing 
all American bodies. 


Engineers supervise all 
details at every stage of 
development. 





Engineers oversee the 
construction of bodies 
and equipment all the 
way through the shop. 


AMERICAN— 


Line Construction Bodies 
Assure Safety... 


Cut Operating Costs 


Scientifically designed  all- 
steel American line construc- 
tion bodies combine maxi- 
mum strength with light 
weight. They have extraordi- 
nary carrying capacity, with 
all materials conveniently ac- 
cessible. Light weight means 
less gasoline consumption, 
less wear on tires. 


All-steel construction pro- 
motes safety. Advanced de- 








sign does away with hazard- 
ous projections, tools are 
stored securely, and loading 
and unloading operations 
have been simplified and 
safeguarded. 


Other advantages are low 
floors, wide aisles, scientific 
weight distribution, and pro- 
vision for the safe and com- 
fortable seating of the crew. 


AC & B—An Engineering Organization 


Every detail of an American body is carefully 
planned and put in blueprint form; and at all 
stages of construction, American bodies are under 
the constant supervision of engineers. 


The American Coach & Body Co. 


Woodland Ave. at E. 93rd St., Cleveland, Ohio 
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Equipment Notes (Cont'd) 


Safety Transformer Reduces 
Fire Hazards 


The Acme Electric & Mfg. Co. of Cuba, 
N. Y., announces a safety transformer for use 
on two 32-volt a.c. extension lines providing 
light for men working where gases or vapors 
exist, 

This unit is also adapted for inspection work 
where workmen must come in contact with 


Portable Transformer Promotes Safety 


moist surfaces or conditions because the lower 
voltage prevents severe shock due to defective 
wires or wiring. 

The Acme safety transformer is a compact 
portable instrument and can be plugged into a 
110 volt a.c. circuit. It is heavily insulated 
throughout, and is approved by the Under- 
writers’ Laboratories. 


New Process Increases Life 
of Fluorescent Lamps 


Hygrade Sylvania Corp. has announced a 
new manufacturing process which increases 
the life and initial brilliance of fluorescent 
lamps and also eliminates subsequent develop- 
ment of dark streaks, splotches or shadowy 
end-bands. 

Basis of the new process is the explosion of 
a mercury “bomb” in the interior of the lamp 
tube during manufacture, thereby regulating 
exactly the amount of mercury in the lamp, 
and producing the improved performance 
claimed for the method. 

The process, which has been granted a 
patent and is now being announced to the light- 
ing industry, is already in operation in the new 
— plant of the company in Danvers, 

ass. 


Outdoor Protector 


To safeguard watthour meters and sec- 
ondaries of transformers against lightning, a 
new outdoor protector is announced by the 
Westinghouse Electric and Manufacturing 
Company. 

With a cutoff line to ground rating of 500 
volts rms, the unit is for application on 3-phase 
circuits of from 110 to 575 volts. Discharge 
capacity is 20,000 amperes crest, and gap 
breakdown on impulse is 2500 volts average. 

Enclosed in a wet-process porcelain casing 
to obtain moisture-proof construction, the 
unit is made up of porous block Autovalve 
elements. 

When installing, the protector ground load 
is grounded to the meter case or conduit, 
equalizing the meter coil and protector po- 
tentials. This eliminates the possibility of a 
flashover from the meter case to the potential 
coils in meters which are insulated in accord- 
ance with modern practice. 


New De Luxe Acousti-Booth 
Announced By Burgess 

A new de luxe model Burgess Acousti- 
Booth, a doorless booth which provides quiet 
and privacy for telephoning, has just been an- 
nounced by the Acoustic Division, Burgess 


Booth Requires No Priorities 


Battery Company, 2825 W. Roscoe St., Chi- 
cago. Its wooden construction not only con- 
serves steel for national defense, but also 
makes it possible for the Acoustic Division to 
furnish this booth on orders without priorities 
or other restrictions. 








BLACKOUTS and other WAR MEASURES 
DEMAND PROTECTIVE LIGHTING 


WHEAT 


Rechargeable Spotlight 


KOEHLER MFG. CO. Marlboro, Mass. 


25,000 Beam C.P. 


2,500 Ft.Beam 
12 A.H.—4 Volt 
Weight 6 Ibs. 
1,000 Hours 
Battery Life 
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NORDSTROM VALVES 


LUBRICANT — «always easy to furn 
SCREW 





—ano sticking 


—resistant to leaks 


—lubricant screw 
exerts hydraulic 
action. 


SIZES: 
Vo” to 30” 


Pressures: 
up to 7500 lb. w.p. 











Temperatures: 
as high as 1000° F. 


Ask for 
Bulletin 


LIFTING 
ACTION HERE 


MERCO NORDSTROM VALVE CO. 
A Subsidiary of PITTSBURGH EQUITABLE METER CO. 
WORLD’S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL & GREASE METERS 
Main Offices: 400 Lexington Ave., PITTSBURGH, PENNA. 
lanches: Oakland (Calif.) Factory: 2431 Peralta St. 


; York City, Buffalo, Philadelphia, Columbia, Memphis, Chicago, Kansas City, Des Moines, Tulsa, Houston, Los les, 
in Francisco, Seattle. Canadian Licensees: Peacock Bros., Ltd., iemeen. ecpaee Licensees: Audley Engineering Aneel 


Newport, Shropshire, England. 
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Manufacturers’ Notes 


Allis-Chalmers Appointment 

Ralph R. Newquist has been named as as- 
sistant to Walter Geist, vice president of the 
Allis-Chalmers Mfg. Co., according to a recent 
announcement. 

Mr. Newquist was formerly the manager of 
the Allis-Chalmers company’s district office at 
Houston, Texas. He also has served in the 
firm’s Chicago, Pittsburgh, and Boston offices. 

C. W. Schweers succeeds Mr. Newquist as 
manager of the Houston office. 


Safety Advisory Service 

The adoption of a comprehensive safety 
program is one method of helping speed up 
war production, according to the American 
Optical Company of Southbridge, Mass. Re- 
cent statistics show that industrial accidents 
last year advanced between 10 and 15 per cent 
over the previous year, hence the necessity of 
taking adequate preventive steps to conserve 
the manpower needed for production. 

Accordingly, American Optical Company is 
making available a free safety advisory service 
for industrial plants so that plant managers 
and safety engineers can take advantage of 
the optical concern’s many years of experience 
in the safety field. This safety service in- 
cludes: A survey of industrial plants by a 
trained American Optical industrial representa- 
tive to locate those hazardous jobs which re- 
quire eye-protection equipment, respirators, or 
safety garments; a definite program to prevent 
accidents—and a plan to enlist the codperation 
of foremen and workers; personal detailed 
check-ups of the entire safety program to in- 
sure best results; and posters, constructive 
messages on eye protection, and other litera- 
ture that will keep everyone mindful of the 
safety work. 


Railway & Mill Supplies Division 
Liquidated by M. M. & M. 

Manning, Maxwell & Moore, Inc., is liquid- 
ating its Railway and Mill Supplies Division 
at Jersey City, New Jersey. This division, 
which has been in operation since the late 
seventies, has been conducted as a jobbing 
agency for the selling of supplies manufac- 
tured by other industries around the country. 

In making the announcement, Mr. R. R. 
Wason, president, stated that the liquidation 
of this division will result in a great strength- 
ening and expansion of the strictly manufac- 
turing end of M. M. & M.’s business which 
will make possible a greater increase in the 
company’s war production. 





DICKE TOOL CO., Inc. 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











Timken Adopts War-Time Slogan 


“Timken’s Job: To Axe the Axis with 
Axles!” has been adopted by The Timken. 
Detroit Axle Company as its war-time slogan 
and goal. The company has been operating for 
nearly two years on a 24-hour, 7-day-a-week 
schedule. Despite this all-out effort, facilities 
have been further expanded and production 
totals continue to climb. 


G-E Appointment 


The appointment of S. N. F. Hedman as de. 
signing engineer of the mechanical drive sec. 
tion of the turbine engineering department of 
General Electric’s River Works has been an- 
nounced by Works Manager N. J. Darling. 

Mr. Hedman succeeds R. G. Standerwick 
who is relinquishing his position as designing 
engineer to devote all of his time to another 
department. 


B. W. Clark Named Westinghouse Sales Head 


B. W. Clark, vice president in charge of the 
Westinghouse Electric and Mfg. Company’s 
merchandising division, has been appointed 
vice president in charge of sales of the com- 
pany. He succeeds Ralph Kelly, who resigned 
to become executive vice president of the 
Baldwin Locomotive Works. 

In addition to supervising the sale of 
apparatus, Mr. Clark will be responsible for 
coordinating all sales of the Westinghouse 
company and its subsidiaries. He will transfer 
his headquarters from Mansfield, Ohio, to 
Pittsburgh, Pa. 


¥ 


Catalogs and Bulletins 
P&H Excavator Design 


A new bulletin (X61-1) released by the 
Harnischfeger Corp. on the 14-yard P&H 
Model 655-A excavator describes each fea- 
ture of construction, from crawlers to boom 
point sheave, bearing heavily on performance 
and durability. Large photos bring out the de- 
tails of the 655-A’s true tractor type crawler 
design, its all-welded rolled alloy steel upper 
and lower frames, low-pressure hydraulic con- 
trol, and other important P&H improvements. 

Like other P&H excavators, the No. 655-A 
is built for quick changeover to either shovel 
or dragline, crane or clamshell. As a crane, its 
boom and load can be raised or lowered simul- 
taneously without reversing the engine. 

A copy, of the bulletin may be obtained from 
the Harnischfeger Corp., Milwaukee, Wis. 


Jackbits 


The advantages of detachable Jackbits are 
described in a 2-color, 24-page bulletin an- 
nounced by Ingersoll-Rand Company. This 
new bulletin, which is titled “How Jackbits 
Reduce Rock Drilling Costs,” contains mort 
than fifty illustrations, a table showing the 
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RETAINING the fundamental and highly 
desirable principle of straight-line 
movement, Pennsylvania introduces 
valuable improvements in its tap changer 
for Power Transformers. This new tap 
changer with its silver-to-silver contacts is 
capable of carrying heavy overloads 
without. overheating, and is able to 
introduces a new withstand ‘‘dead’’ short circuits without 
detrimental effects. Tests have been 
made to fully prove these characteristics. 


This development is evidence of 
STRA/IGHT-LINE Pennsylvania's continuous research to 
provide the utmost in transformer life 
and reliability — a research increasingly 
important to Industry's Victory Program. 


for Power Transformers 


ow it operates 


he insulating shaft (1) carries on its end a steel gear, 

hich is hidden from view. is gear engages a 

edmium plated steel rack (2). The rack carries two 

ell-adjusting and self-aligning steel springs (3). On 

' end of each spring is mounted a copper jaw with 

\ver inlays (4). The pressure of the spring is transmitted 

b the mputie ions re contact by bearing 

sainst silver rivets (5) imbedded in stationary copper f) 

bws (6). The transformer leads are bolted on to the Life-Tested ! 
jationary jaws Tap-chonger subjected to 


he supporting frame (7) is fabricated of insulating ak Gon ade 


terial of great mechanical and electrical strength ae 
lectrostatic Shields (8) are provided on high voltage ee 
1 changers to eliminate corona 


The on jaw, <need yp Bey rack and P 
gear, trav i ine. ; 
a Lernsyloania TRANSFORMER COMPANY 
808 


RIDGE AVENUE, ¢ N. S., PITTSBURGH, PA. 
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Catalogs and Bulletins (Cont'd) 


types of Jackbits recommended for different 
kinds of work, and various cost data. It shows 
how, on numerous hardrock jobs, the detach- 
able Jackbits and I-R reconditioning equipment 
have raised drilling speed while lowering both 
drilling and steel-handling expense. 

Free copies of this booklet, Form 2780, may 
be obtained from the manufacturer, 11 
Broadway, New York City. 


Fluorescent Accessories 

A new folder which describes and illus- 
trates G-E accessories for fluorescent lighting, 
has been announced by the construction 
materials division of General Electric Com- 
pany’s appliance and merchandise department, 
Bridgeport, Conn. 

The folder illustrates starters, lampholders, 
starter sockets, combination lampholders and 
starter sockets, and a manual control switch. 

Copies of the fluorescent accessories folder 
are available on request. 


Vari-Pitch Texrope Sheaves 


How to increase machine flexibility and out- 
put with quick, accurate speed-changing is the 
story of a new bulletin on Vari-Pitch Texrope 
Sheaves, released by the Allis-Chalmers Mfg. 
Co., Milwaukee, Wis. Stationary and mo- 
tion-control sheaves are described, and operat- 
ing diagrams, sizes and dimensions are in- 
cluded, 


Transmission Handbook 


A variable speed transmission catalog, which 
has taken two years to complete, is announced 
by the Ideal Commutator Dresser Co., Syca- 
more, Ill. 

It includes 52 pages of recommendations, ap- 
plication data, photos and engineering in- 
formation. 


Appliance & Farm Equipment Catalog 


Designed for both city and farm customers, 
the 1942 full line G-E catalog, “General Elec- 
tric in the Home—on the Farm,” giving prices 
and specifications of household and farm equip- 
ment, has been announced by George E. Mul- 
lin, Jr., manager of the G-E farm sales sec- 
tion, appliance and merchandise department, 
Bridgeport, Conn. 

The new 8x10 in. catalog contains 68 pages 
and has many features not included in the 
1941 farm catalog. 

Until appliance stocks are depleted, the 1942 
catalog will serve as a valuable sales tool for 
G-E retailers. 





70 MASTER-LIGHTS 
© Electric Portable Hand Lights. 
© Repair Car Spot and Searchlights. 
© Emergency (Battery) Floodlights. 
CARPENTER MFG. CO. 


179 Sidney St., Cambridge, Mass. 
MASTER-LIGHT MAKERS 














ELECTRIC 
SYSTEM 
HANDBOOK 


A complete man- 
ual of central 
station practice 


Editor-in-Chief 

CLARENCE H. 

SANDERSON 
Asst. Electrical Engineer, 
The New York Edison 
Co.; Fellow, American 
Institute of Electrical 
Engineers. 


Assisted by a Staff of 
Electrical Engineering 
Experts 











1131 pages, 5 x 8 Section Headings 
flexible 


illustrated 
$5.00 


Here is a complete 
guide to the design, 
operation and main- 
tenance of electric 
systems, covering 
every phase of the 
subject from the gen- snag A gw 
$ 77 irec urren u e 
eration of electricity tions for Light and 
to its distribution. Power 
a . Distribution 
Thorough; Practical Protection of Electrical 
Apparatus, Circuits and 
The book answers Systems 


the demand for a » Inspection and Main 
: enance 

——— a . Electrical Engineering 
‘ables 

story of the electric . Standard Definitions of 

system as a whole— Electrical Words and 


- Electrical Energy and 
Its Transmission 
Auxiliary Electrical 
Equipment. 
Switchboards 

Motors 

Generating Stations 
The Transmission Sys- 
tem 

Alternating Current 
Substations 

Railway Substations 


2eao "YN aoUMbw NN 
es . 7, ee ee : 





beginning with the Laan 
fundamentals of elec- 
tricity and generation and carrying on through 
transformation, transmission, power lines, de 
sign, construction, operation, repair, inspection 
substations, etc. The text is written in the 
language of the everyday workman. Higher 
mathematics is entirely omitted and all tech 
nical expressions are fully explained. 














Send check, money-order or cash to 


PUBLIC UTILITIES FORTNIGHTL 


———, 
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When jobs are tough- 
and time is short— 

















“Cleveland's” National Defense 
Cooperation Is 2-Fold OWER, ruggedness and speed 


Ist—By supplying its equipment for « are concentrated in “Cleve- 
majority of recent Defense Pipelines and for lands” in a smaller more mobile 
a ’ 


various branches of the United States Military 


and Navai Services. more easily-handled “package,” 
2nd—By its distinctive design which permits because of sound nodern design 
s 


important weight savings, releasing vitally 


needed steel for armament, tanks, ships, etc coupled with thorough usage of 
IT IS ESTIMATED THAT OVER 1000 TONS . 
OF STEEL WERE THUS SAVED IN 1941— the toughest, longest wearing ma- 


On a weight comparison basis terials in the market. 


against the older, heavier, and 


bulkier type of machine This explains why “Clevelands” 
beanies so ae continue to be the preferred equip- 
» ment on so many projects, current 
and recent, where rough, moun- 

tainous terrain and severe soil con- 


ditions are encountered. 








Yor THE CLEVELAND T 


Nf 20100 ST. CLAIR AVE Picheer. of 





RENCHER COMPANY ‘Gr 
the Small Trenche y 


CLEVELAND, OHIO 


..Because they Do More 


“CLEVELANDS” Save More. 
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Ehret’s D.1.P. gives MAINTENANCE-FREE service 
on Underground Pipe Lines HEAVY, GALVANIZED SHEET METAL ae 


TESS of thousands of feet of, Durant Insu- _opdeien ‘al ee 
lated Pipe with a record of years of service ce: ain emma 

have proved the ability of this system to stand CANVAS JACKETED 

up under the severest conditions. 85% MAGNESIA 

INSULATION —— 





The reason lies in its construction. In Ehret’s 
D.IL.P. there is combined the time-defying 
characteristics of asphalt and the high in- 
sulating efficiency of 85% Magnesia. Factory 
pre-fabrication makes field installation rapid 
and economical. The result is an under- 
ground piping system that is outstanding, 
both in efficiency and long life. PIPE AS 


(Send for the Ehret D.I.P. Booklet. It contains Per eiee 
complete information on the D.I.P. system.) 


EHRET MAGNESIA MANUFACTURING COMPANY 


VALLEY FORGE + PENNSYLVANIA 


DISTRIBUTORS IN ALL PRINCIPAL CITIE 
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BAYER SOOT CLEANERS 


APPLIED TO 


MODERN PUBLIC UTILITY BOILER 


605,000 LBS./HR BOILER PULV. COAL FIRED 
1350 LBS. PRESS: RE 950°F. STEAM TEMPERATURE 


THE BAYER COMPANY 


ST. LOUIS, MISSOURI 
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| SAVE 50% : 
IN TIME AND MONEY wItH 











THE ONE-STEP METHOD 


OF BILL ANALYSIS 











HAT effect is the national defense program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 

We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 


Utilities Division 
102 Maiden Lane, New York, N. Y. 
Chicago Detroit Montreal Toronto 
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ALZEE 
PRODUCTION ORDL 


DITTO METHODS 
GIVES WINGS TO UTILITIES 
DETAIL 


... EVERYBODY IS FREED 
FOR MORE AND BETTER WORK 
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America’s Trucks 


Are Working for VICTORY! 


Let’s Keep Them 
ON THE JOB with 


International Service 


America’s trucks have a big job to do 
today in helping to win the war...a 
job that means doing double-duty with 
increased efficiency. It means extra 
hours, more trips, more carefully 
planned schedules. The trucks now on 
the streets and highways must carry 
the big load, for there will be very few 
new ones available for replacement. 


International’s 250 
Company-owned 
branches and thou- 
sands of dealers are 
equipped to help keep 
America’s trucks roll- 











ing. They have pledged themselves to 
do their best to keep both new and 
used trucks operating at peak effi- 
ciency. 

International Harvester has set up 
a Scheduled Preventive Maintenance 
Program to keep International Trucks 
serving dependably for the duration 
—and after the peace. Inspection of 
all wearing parts, at scheduled inter- 
vals, helps prevent wear before it 
starts, greatly reduces operating costs, 
and helps keep trucks at work. 

Trained personnel, modern equip- 
ment, and stocks of first-quality parts 
are the cornerstones of International 
Service. 

Keep America’s trucks rolling for 
VICTORY! 


INTERNATIONAL HARVESTER CO. 


180 North Michigan Avenue Chicago, Illinois 


INTERNATIONAL SERVICE 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, account- 
ants, rate experts, consultants and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design and construction. 














THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 


NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








orion FOL, Bacon « Davis, anc. nare case 


CONSTRUCTION £ ° PPRAISALS 
OPERATING COSTS ngineers INTANGIBLES 


VALUATIONS AND REPORTS 
NEW YORK PHILADELPHIA WASHINGTON OLEVELAND OHIOAGO 








J. H. MANNING & COMPANY 


120 Broadway Field Building 
New York ENGINEERS Chicago 
Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 
Public Utility Affairs including Integration 











SANDiIERSON & PORTER 
ENGINEERS AND CONTRACTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 
With Management Problems, Financing, Reorganization. 
jew 


Chicage San Francisco 
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Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Super vision 


Chicago 








STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING * APPRAISALS 


BOSTON e NEWYORK e CHICAGO 


SAN FRANCISCO 


e HOUSTON e PITTSBURGH 
LOS ANGELES 








NEW YORK 


THE J. G. WHITE ENGINEERING CORPORATION 


ENGINEERS AND CONSTRUCTORS 


Steam Power, Hydroelectric and Industrial Plants 
Examinations, Reports and Appraisals 


NEW ORLEANS 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 
Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


ROBERT E. FOLEY 


Erecting Engineer 


Telephone Lines—Rural Lines—Fire Alarms— 
Transmission Lines 


48 Griswold St. Binghamton, N. Y. 








H. T. CANFIELD 
ENGINEERING ASSOCIATES 


E ic and Busi Reports 
Investigations, Valuations, Cost Studies, Rates 
Regulatory Problems and Proceedings 


61 BROADWAY NEW YORK 














FRANCIS S. HABERLY 
ENGINEER 


Appraisals—Original Cost Accounting— 
Rates—Depreciation—Trends 


122 Sout Micuican AVENUE, CHICACO 





(Professional Directory Concluded on Next Page) 
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JACKSON & MORELAND 
ENGINEERS 
PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








JENSEN, BOWEN & FARRELL 


Engineers 


Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 





SLOAN & COOK 
CONSULTING ENGINEERS 


(20 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 














rate inquiries, depreciation, fixed capita! 
reclassification, original cost, security issues 


J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indian 








Faith iN THE Future 


OF MODERN METERING 


Faith in the 
operation of the electric utility 
watthour meter manufacturers, 
sign and development of the 
meter well ahead of meterir 
Thanks to this faith and coopé 
meters built today are fully ca 
load conditions for some time 
normal times are once more r 
are sure to be, watthour meters 
their important part in system 


SANGAMO ELECTRIC COMPANY 


oo Ror OW. GF Eee 


Be 0 Mi ee oe 
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OOSIER ENGINEERING COM 


Y PHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 


RECTORS OF TRANSMISSION LINES 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready | 
ence. Their products and services cover a wide range of utility needs. 


A J 
Aluminum Co, of America Jackson & Moreland, Engineérs 


American Appraisal Company, The Jensen, Bowen & Farrell, Engineers . Bi 
American Coach & Body Co., The Johns-Manville Corporation .............---...c.:cc0 





B K 


*Babcock & Wilcox Co. Kerite Insulated Wire & Cable Co., Inc., The ... 
Barber Gas Burner Company, The : Kinnear Manufacturing Company, The ..... s 
Barker & Wheeler, Engineers ...................... ‘lise Koehler Manufacturing Company ... 

Bayer Company, The *Kuhlman Electric Company 

Black & Veatch, Consulting Engineers 

*Brown, L. L., Paper Co. M 

Burroughs Adding Machine Co, ....................000000000- 











Manning, J. H. & Company, Engineers 
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Juma 1 
Priceless 


Tie is irreplaceable. The minutes, hours, even 
the seconds that are lost can never be found 
again. There is no way of buying or borrowing 
time. 


But in thousands of public utilities and other 
private industrial establishments, split seconds are 
being saved by Exide Batteries in communication 
systems, in operating controls, throwing switches, 
cranking maintenance vehicles, propelling indus- 
trial trucks and locomotives, and in many other 
ways safeguarding plants against light and power 
interruptions. 


In these days when conservation is so vitally 
important, Exide engineers will gladly cooperate 
with you in an effort to get maximum life and serv- 
ice from your batteries. A letter or phone call 
involves no obligation. 





THE ELECTRIC STORAGE BATTERY CO. 


The World’s Largest Manufacturers of Storage Batteries 
for Every Purpose 


PHILADELPHIA 


Exide Batteries of Canada, Limited, Toronto 
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By Hand you 4) Invoices an ho 
can write (if you hurry| 
‘With a Invoices an ho 
Typewriter (some days] 


BUT: al 
Everydloyyou Py ith the EG 


can write 


SPEED-FEEI 


In one minute the Egry Speed-Feed conver; 
} typewriter into a practical billing machine, In 
ately the daily output of typed forms is sh 
increased because all the time of the operat 
productive. No more manual inserting of 
‘i in forms; no jogging into alignment; no 4 
MM) carbons after forms are written. 


. But- more! The Speed-Feed 

} nates the use of wasteful, costly 

| inserted one-time carbons, cut 

and other out-dated methods, 

mings of 2000. ‘boxes of carbon 

S= and more per year are 6 
among Speed-Feed users. 


In these days when speed in office routine must match accelerated production tempo, the Egry’ 
Speed-Feed (which costs less than 2c per day for only one year) is indispensable. Demonstrations 
on request without cost or obligation. Consult classified directory for name-of local Egry sales | 
agent.. Literature on request. Address Dept. F-49. 


The EGRY REGISTER Company 
Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
The Egry Register Co. (Canada) Ltd., King and Dufferin Streets, Toronto, Ontario, Canada 
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